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JOINT STIPULATION FOR CLASS ACTION SETTLEMENT

1

This Joint Stipulation for Class Action Settlement (the “Agreement” or “Settlement”) is

2 entered into between Plaintiff Raul Recio (“Plaintiff”), on behalf of himself and as a representative
3 of the putative class action members described herein and as a proxy for the California Labor and
4 Workforce Development Agency, on the one hand, and Defendants Easy Choice Health Plans,
5 Inc., WellCare Health Plans, Inc. and WellCare Health Plans of California, Inc. (“Defendants”), on
6 the other hand. Plaintiff and Defendants are referred to herein collectively as the “Parties.”
7

DEFINITIONS

8 A.

Class Definitions

9

1.

“Class Members” shall be “All non-exempt persons who are or who have been

10 employed by one or more of the Defendants in the State of California from August 18, 2011
11 through the date that the Court enters an order granting preliminary approval of the class action
12 settlement.”
13

2.

“Class Period” means from August 18, 2011 through the date that the Court enters

14 an order granting preliminary approval of this settlement.
15 B.

Additional Definitions

16

When used in this Agreement, along with the defined terms set forth above and elsewhere

17 in this Agreement, the following terms have the meanings specified below:
18

3.

“Eligible Workweeks” for each Class Member shall mean the number of weeks in

19 which, according to Defendants’ personnel records, each Class Member was actively employed by
20 Defendants (i.e., not on a leave of absence) as a non-exempt employee during the Class Period.
21 As described more fully below, Class Members shall be entitled to payment based upon their
22 number of Eligible Workweeks.
23

4.

“Claims Administrator” means a qualified settlement administrator, retained by the

24 Parties, pursuant to the Court’s approval to disseminate notices, distribute checks, and conduct any
25 necessary reporting to the Parties and/or the Court, as set forth in this Agreement. The Parties
26 have agreed that, subject to the Court’s approval, Simpluris, Inc. will be retained to act as Claims
27 Administrator.
28
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1

5.

“Class Counsel” means, subject to the Court’s approval, Joseph Lavi, of Lavi &

2 Ebrahimian, LLP.
3

6.

“Class Counsel Attorneys’ Fees and Costs” means the attorneys’ fees and costs

4 awarded by the Court to Class Counsel.
5

7.

“Class Representative” means Plaintiff Raul Recio.

6

8.

“Class Representative Enhancement” means the payment, as determined and

7 approved by the Court, to the Class Representative from the Gross Settlement Amount that is in
8 addition to his Net Pro Rata Distribution.
9

9.

“Court” means the Superior Court of California for the County of Los Angeles.

10

10.

“Date of Preliminary Approval” means the date when the Court issues an order

11 granting preliminary approval of the Settlement reflected in this Agreement.
12

11.

“Effective Date” means the date after the Court issues an order granting final

13 approval of this Agreement and enters Judgment in accordance with this Agreement, and the
14 Judgment becomes final by the earliest of the following occurrences:
15

(a)

If no timely objections to the Agreement are filed, as described in Paragraph

16

62, infra, and no appeal is filed, the Judgment becomes final five days after

17

the date that the Court or any party serves notice of entry of the Judgment;

18

or

19

(b)

If there are any objections to the Agreement and no appeal is filed, then the

20

Judgment becomes final 65 days after the date that the Court or any party

21

serves notice of entry of the Court’s order granting final approval; or

22

(c)

If any appeal from any aspect of the order granting final approval or the

23

final Judgment is filed, the Judgment becomes final one court day after all

24

proceedings arising out of the appeal or appeals are concluded and the

25

Lawsuit is remanded back to the Court, provided that the final resolution

26

affirms the terms of the Judgment without any material modification (for

27

purposes of this Agreement, modifications to any Class Representative

28
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1

Enhancement and/or the Class Counsel Attorneys’ Fees and Costs are not

2

considered material modifications).

3

12.

“Final Approval Hearing” means the hearing at which the Court determines

4 whether this Settlement is fair, reasonable and adequate.
5

13.

“Gross Settlement Amount” means Three Hundred Ten Thousand Dollars

6 ($310,000), the total maximum sum that Defendants have agreed to pay for the Settlement of the
7 Lawsuit in accordance with the terms of this Agreement. This is a non-reversionary settlement. In
8 no event will Defendants be required to pay more than this amount under the terms of this
9 Agreement. However, Defendant will also be responsible for its share of employer payroll taxes.
10

14.

“Lawsuit” means this action, styled as Raul Recio v. Easy Choice Health Plan, Inc.

11 et. al., initially filed on August 18, 2015 in Los Angeles Superior Court, Case No. BC591778.
12

15.

“LWDA” means the California Labor and Workforce Development Agency.

13

16.

“LWDA Distribution” means the $5,000.00 allocated to civil penalties pursuant to

14 the California Labor Code Private Attorney General Act of 2004, Cal. Lab. Code §§ 2698, et seq.
15 (“PAGA) of which 75% or $3,750 to be distributed to the LWDA with the remaining 25% or
16 $1,250 to be distributed amongst the class members based on pro rata.
17

17.

“Net Settlement Fund” means the amount remaining to distribute to Class Members

18 after deducting each of the following from the Gross Settlement Amount: the LWDA
19 Distribution, the Class Representative Enhancement, the Claims Administration Charges (defined
20 in Paragraph 44 below), and the Class Counsel Attorneys’ Fees and Costs.
21

18.

“Preliminary Approval Hearing” means the hearing at which the Court will be

22 requested to preliminarily make the determinations set forth in Paragraph 36, below.
23

19.

“Released Claims” means all claims, demands, rights, liabilities, and causes of

24 action that were asserted in the Complaint and First Amended Complaint in the Lawsuit on behalf
25 of the Class Members and any additional claims that could have been brought based upon the facts
26 alleged in the Complaint and First Amended Complaint on behalf of the Class Representative and
27 Class Members who do not timely opt out of the Settlement against all named defendants. The
28
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1 released claims include all claims relating to the alleged failure to pay for all time worked by the
2 Class Representative and Class Members who do not timely opt out of the Settlement while they
3 worked for Defendants as non-exempt employees in California during the Class Period. The
4 released claims include claims for violations of any state, or local statutes, rules, or regulations
5 relating to the alleged failure of Defendants to pay Class Members for all time worked. This
6 includes, but is not limited to, claims that, Defendants engaged in conduct subjecting them to any
7 statutory or civil penalties or other claims under any statute, ordinance, or otherwise arising from
8 or related to the alleged failure to pay for time worked, including, without limitation, claims under
9 Lab. Code §§ 201, 202, 203, 226, 227.3,510, 1194, 1197, 2698, and 2699, and any claim under
10 Bus. & Prof. Code § 17200 that Defendants engaged in any unfair, unlawful, or fraudulent
11 business practices arising from the alleged failure to pay for all times worked by Class Members.
12 This release shall not include claims arising under the federal Fair Labor Standards Act ("FLSA")
13 unless the Class Member affirmatively opts in to the settlement by cashing their settlement check.
14 Each Class Member who cashes their settlement check shall, in addition to the aforementioned
15 released claims, fully and finally release all defendants from all claims, demands, rights, liabilities,
16 arising under the federal Fair Labor Standards Act that could have been brought based upon the
17 facts alleged in the Complaint and First Amended Complaint on behalf of the Class Representative
18 and Class Members.
19

20.

“Defendants” means Easy Choice Health Plans, Inc., WellCare Health Plans, Inc.

20 and WellCare Health Plans of California, Inc.
21

21.

“Released Parties” means Defendants and their past, present, or future parent

22 companies, subsidiaries, officers, directors, shareholders, employees, agents, principals, heirs,
23 assigns, executors, administrators, representatives, trustees, accountants, auditors, consultants,
24 insurers and reinsurers of such identified Released Parties and their respective successors and
25 predecessors in interest, parents, subsidiaries, divisions, affiliates, and attorneys, both individually
26 and collectively. Released Parties includes Comprehensive Health Management, Inc. and
27 Employers Resource.
28
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1
2

BACKGROUND AND FACTUAL RECITALS
22.

On August 18, 2015, Plaintiff filed a putative class action complaint entitled Raul

3 Recio v. Easy Choice Health Plan, Inc. et. al., in Los Angeles Superior Court, Case No.
4 BC591778. Plaintiff subsequently filed one amended complaint. The First Amended Complaint
5 asserted causes of action on behalf of the Class Representative, and on behalf of current and
6 former non-exempt employees who are or have been employed by Defendants in California.
7

23.

On behalf of each putative class, the First Amended Complaint asserted causes of

8 action for: (1) Violation of the California Labor Code §§ 1194 and 1197; (2) Violation of
9 California Labor Code § 510; (3) Failure to Pay Vacation Wages Due in Violation of California
10 Labor Code § 227.3; (4) Failure To Maintain Accurate Records And Wage Statements in
11 Violation of California Labor Code §§ 226; (5) Violation of California Business & Professions
12 Code §§ 17200, et seq.; and (6) Civil penalties pursuant to the Private Attorney General Act,
13 California Labor Code Section 2698 et. seq.
14

24.

On November 5, 2015, Plaintiff and all defendants attended a hearing before Judge

15 Elihu Berle. The Court stayed the filing of responsive pleadings to a date following the parties’
16 mediation in the event that the parties were unable to reach a settlement.
17

25.

On March 14, 2016, all parties to the matter participated in a full-day mediation

18 with Judge Carl West (Ret.). At the conclusion of the mediation, Plaintiff and Defendants agreed
19 on the principal settlement terms. Plaintiff also agreed to dismiss defendant Employers Resource
20 with prejudice upon execution of this Agreement and with Court approval.
21

26.

Defendants at all times have denied Plaintiff’s claims and maintain this position.

22 Defendants have agreed to class certification for Settlement purposes only, and, were it not for this
23 Agreement, would have opposed class certification.
24

27.

It is the desire of the Parties to fully, finally, and forever settle, compromise, and

25 discharge all disputes and claims against the Released Parties arising from or related to the
26 Lawsuit, and that this Agreement shall constitute a full and complete Settlement and release of all
27 the Released Parties from all of the claims averred in the Lawsuit.
28
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1

28.

The Parties expressly acknowledge that nothing in this Agreement, nor the fact of

2 the Agreement itself, shall be construed or deemed an admission of liability, culpability,
3 negligence or wrongdoing of any kind by Defendants, nor shall it constitute an admission on
4 behalf of Defendants of any fact or allegations against them, including any allegation that this
5 matter is suitable for class treatment. Defendants specifically deny any liability.
6

29.

Defendants deny all the claims and contentions alleged by the Plaintiff in the

7 Lawsuit. Nonetheless, Defendants have concluded that further litigation of the Released Claims
8 encompassed by this Agreement would be protracted and expensive, and would also divert
9 management and employee time. Defendants have taken into account the uncertainty and risks
10 inherent in litigation and have, therefore, concluded that it is desirable that the claims in the
11 Lawsuit be settled in the manner and upon the terms and conditions set forth in this Agreement.
12

30.

Plaintiff and Class Counsel believe that the claims asserted in this Lawsuit have

13 merit. Plaintiff and Class Counsel, however, recognize and acknowledge the significant expense
14 and length of continued proceedings necessary to prosecute the litigation of the Released Claims
15 against Defendants through trial and through appeals. Plaintiff and Class Counsel are also mindful
16 of the possible defenses to the Released Claims and to class certification. After careful
17 consideration and mediation, Plaintiff and Class Counsel have concluded that it is desirable that
18 the Lawsuit be settled in the manner and upon the terms and conditions set forth in this
19 Agreement. Both Plaintiff and Class Counsel believe that the Settlement set forth in this
20 Agreement is fair, reasonable, and adequate, and confers substantial benefits upon the Class
21 Members.
22

31.

The Parties recognize the inherent risk in proceeding with wage and hour class

23 action litigation based on the current uncertainty of California and federal jurisprudence in wage
24 and hour law. The Parties agree that the Settlement set forth herein adequately balances the risk of
25 proceeding with the claims against any potential recovery for the Class Members and, therefore,
26 the Agreement represents a fair and just compromise of the Released Claims.
27

32.

The Parties and their respective counsel of record deem the Agreement to be fair

28
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1 and reasonable and have arrived at the Agreement in arms-length negotiations taking into account
2 all relevant factors, present or potential.
3

33.

The Parties enter into this Agreement on a conditional basis. This Agreement will

4 become final and effective only upon the occurrence of all of the following events: (i) the Court
5 entering an order granting preliminary approval of the Settlement reflected in the Agreement; (ii)
6 the Court entering an order granting final approval of the Settlement reflected in the Agreement;
7 and (iii) the Effective Date occurring. Unless the Court orders otherwise, this Agreement shall be
8 deemed null and void ab initio upon the failure of any of these three conditions to occur.
9

34.

The parties stipulate to class certification for purposes of this Agreement only.

10 Plaintiff and Class Counsel shall apply to the Court for approval of the Agreement and for class
11 certification only for purposes of effectuating this Agreement. If the Court does not grant
12 preliminary approval or final approval of the Settlement reflected in the Agreement, the Parties
13 agree that class certification will automatically be deemed not to have been granted, without
14 prejudice to either side’s arguments in support of or against certification or in any subsequent
15 appeal.
16
17

SETTLEMENT APPROVAL PROCEDURE
35.

The Parties and their respective counsel shall take all steps that may be requested

18 by the Court relating to the approval and implementation of this Agreement and shall otherwise
19 use their respective best efforts to obtain Court approval and implement this Agreement. The
20 procedure for obtaining Court approval of and implementing this Agreement shall be as set forth
21 below.
22

36.

As soon as practicable after this Agreement has been signed by all parties and their

23 counsel, Plaintiff shall move the Court for preliminary approval of this Settlement, and request an
24 order that accomplishes the following:
25

(a)

Preliminarily approving this Settlement as fair, reasonable, and adequate;

26

(b)

Preliminarily appointing and approving Plaintiff as Class Representative;

27

(c)

Preliminarily appointing and approving Joseph Lavi, of Lavi & Ebrahimian

28
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1

LLP as Class Counsel;

2

(d)

3

Preliminarily appointing and approving Simpluris, Inc. as the Claims
Administrator;

4

(e)

5

Approving the procedure for sending notice to the Class Members as set
forth in this Agreement;

6

(f)

Approving the notice to be sent to the Class Members in substantially the

7

same form as Exhibit A to this Agreement, or as modified by the Court (the

8

“Notice of Settlement” for Class Members); and

9

(g)

Authorizing the Claims Administrator to mail the approved Notice of

10

Settlement to the Class Members to their last known or provided home

11

address.

12

37.

Class Counsel shall prepare and provide Defendants’ counsel with no less than

13 three court days to review, provide comments to, and otherwise approve the motions for
14 preliminary and final approval of the Settlement and all supporting papers before the motions and
15 supporting papers are filed with the Court.
16

38.

This Agreement will not become effective, and Defendants shall have no obligation

17 to make any payments contemplated by this Agreement, unless the Court enters an order granting
18 final approval as described below, approving without material modification all of the terms of this
19 Agreement, and the Effective Date occurs.
20

39.

Class Counsel shall be responsible for ensuring that at least the following

21 documents are filed with the Court in advance of the Final Approval Hearing so that the Court will
22 have a sufficient basis upon which to evaluate and approve the Settlement:
23

(a)

A final report by the Claims Administrator providing details regarding the

24

execution of the approved notice process, the rate (if any) of opt-outs and

25

objections, the nature of the objections, if any, and other information vital to

26

the Court’s assessment of the fairness of the Agreement at the Final

27

Approval Hearing;

28
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1

(b)

A duly-noticed joint motion, accompanying memorandum of points and

2

authorities prepared by Class Counsel (and approved by Defendants’

3

counsel), and such other pleadings, evidence, or other documents as may be

4

necessary for the Court to determine that the Settlement documented by this

5

Agreement is fair, adequate and reasonable;

6

(c)

A [Proposed] Order for the Court’s signature (i) finally approving the

7

Settlement documented by this Agreement as being fair, adequate and

8

reasonable; (ii) permanently enjoining all of the Class Members who do not

9

timely opt out of the Settlement described in this Agreement from pursuing,

10

or seeking to reopen, any Released Claims against any Released Parties;

11

and (iii) ordering a Judgment of dismissal of the Lawsuit with prejudice be

12

entered consistent with this Agreement; and

13

(d)

“Judgment”).

14
15

A [Proposed] Judgment and Notice of Entry of Judgment (collectively,

40.

Class Counsel shall provide Defendants’ counsel with no less than three court days

16 to review, provide comments to, and otherwise approve the motion for final approval of the
17 Settlement and all supporting papers, [Proposed] Order, and Judgment thereon before the motion
18 and supporting papers are filed with the Court.
19
20

SETTLEMENT CALCULATIONS AND PAYMENTS
41.

Without admitting any liability whatsoever, Defendants will settle the Plaintiff’s

21 and Class Members’ claims released by this Agreement by, within 20 days of the Effective Date of
22 the Settlement, depositing the Gross Settlement Amount, plus the full amount necessary to pay the
23 employer’s share of payroll taxes on Settlement payments, as estimated by the Claims
24 Administrator, into a qualified settlement fund which shall be established and administered by the
25 Claims Administrator (the “Qualified Settlement Fund”).
26

42.

Based upon Defendants’ records, the number of workweeks covered by this

27 settlement is approximately 17,000. If the actual number of workweeks covered by the settlement
28
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1 subsequently is 10% more or less than 17,000, then the Gross Settlement Amount shall be adjusted
2 up or down on a pro rata basis. For example, if the actual number of workweeks turns out to be
3 20% more than 17,000, then the Gross Settlement Amount will be increased to $372,000.
4

43.

All amounts paid as part of this Settlement shall be paid out of the Qualified

5 Settlement Fund. These amounts shall include (1) all payments to Class Members under this
6 Agreement, including all amounts required to be paid as federal, state and local payroll taxes; (2)
7 the LWDA Distribution; (3) the Class Representative Enhancement; (4) the Claims Administration
8 Charges (defined in Paragraph 44, below); (5) the Class Counsel Attorneys’ Fees and Costs; and
9 (6) any other amounts required to be paid under this Agreement. Defendants shall have no
10 obligation under this Agreement or otherwise to make any payment whatsoever beyond their
11 obligation to make payments to the Qualified Settlement Fund in an amount equal to the
12 designated Gross Settlement Amount plus the employer’s share of payroll taxes that are due by
13 virtue of any payments made to Class Members under the terms of this Agreement.
14

44.

Claims Administration Charges. The Claims Administration Charges for

15 administration of the Settlement include, but are not limited to, printing and mailing of the Notice
16 of Settlement to Class Members, processing disputes, requests for exclusion, and objections in
17 accordance with this Agreement, calculating preliminary and final payment amounts and tax
18 withholdings for Class Members, responding to inquiries from Class Members, issuing and
19 mailing Settlement payments and checks, reasonable efforts to locate Class Members, and
20 preparing any required tax returns and tax reports. All Claims Administrator Charges, whether
21 foreseen or unforeseen, will be paid from the Gross Settlement Amount. The Claims
22 Administrator shall submit monthly invoices to Class Counsel and Defendants’ Counsel and, if
23 approved, such invoices shall be paid out of the Qualified Settlement Fund. The Claims
24 Administration charges shall not exceed $8,000.00.
25

45.

Class Counsel Attorneys’ Fees and Costs. Defendants will not oppose an

26 application by Class Counsel for an award of attorneys’ fees up to one-third (33 1/3%) of the
27 Gross Settlement Amount and/or $102,300, nor oppose an application by Class Counsel for an
28
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1 award of actual litigation costs incurred by Class Counsel in connection with the litigation of the
2 Lawsuit not to exceed $8,000, all of which will be paid out of the Gross Settlement Amount. The
3 Parties expressly agree that the Court’s approval or denial of any request for attorneys’ fees and
4 costs are not material conditions to the Agreement, and are to be considered by the Court
5 separately from the fairness, reasonableness, adequacy, and good faith of the Settlement. Any
6 order or proceeding relating to the application by Class Counsel for an award for attorneys’ fees
7 and costs shall not operate to terminate or cancel this Agreement.
8

46.

Class Representative Enhancement. Defendants will not oppose an application for

9 payment of a Class Representative Enhancement to Plaintiff in an amount not to exceed
10 $5,000.00, to be paid from the Gross Settlement Amount, subject to approval by the Court. This is
11 in addition to Plaintiff’s Net Pro Rata Distribution as a Class Claimant, as described below. The
12 final amount of any Class Representative Enhancement as determined and approved by the Court
13 shall be binding on the Class Representative. Any Class Representative Enhancement will be
14 treated as a non-wage payment and reported as such by the Claims Administrator to the
15 appropriate government taxing authorities, with the Class Representative being solely responsible
16 for paying any and all taxes due on the Class Representative Enhancement. The Parties expressly
17 agree that the Court’s approval or denial of any request for Class Representative Enhancement is
18 not a material condition to the Agreement, and is to be considered by the Court separately from the
19 fairness, reasonableness, adequacy, and good faith of the Settlement. Any order or proceeding
20 relating to the application by Class Counsel for an award of a Class Representative Enhancement
21 shall not operate to terminate or cancel this Agreement.
22

47.

PAGA Penalties. The Parties agree to allocate $5,000.00 of the Gross Settlement

23 Amount to the settlement of the PAGA claims alleged in the Lawsuit, which the Parties believe in
24 good faith is a fair and reasonable apportionment. The Claims Administrator shall pay seventy25 five percent (75%), or $3,750.00, of this amount directly to the LWDA. The other twenty-five
26 percent (25%), or $1,250.00, of this amount shall remain as part of the Net Settlement Fund, to be
27 paid to the Class Members on a pro rata basis based upon their Eligible Workweeks (as described
28
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1 in Paragraph 48, below).
2

48.

Net Pro Rata Distribution for Class Members. Class Claimants shall be paid their

3 Net Pro Rata Distribution from the Net Settlement Fund. The Net Pro Rata Distribution for each
4 Class Member will be their pro rata share of the Net Settlement Fund based upon their Eligible
5 Workweeks. More specifically, the Net Pro Rata Distribution for each Class Member will be
6 determined by dividing the Net Settlement Fund by the total number of Eligible Workweeks for all
7 Class Claimants in the Class, and then multiplying that figure by each Class Claimant’s Eligible
8 Workweeks. For purposes of Notice to Class Members, their Net Pro Rata Distribution will be
9 estimated by dividing the Net Settlement Fund by the total number of Eligible Workweeks for all
10 Class Members, and then multiplying that figure by the number of the Class Member’s Eligible
11 Workweeks. No portion of the Net Settlement Fund will revert back to Defendant.
12

49.

Each Class Claimant who is a Class Member will have his or her Net Pro Rata

13 Distribution apportioned by the Claims Administrator as follows: (a) one-third for payment of any
14 claimed penalties; (b) one-third for payment for any claimed interest; and (c) one-third for
15 payment of claimed wages owed.
16

50.

The Claims Administrator will also calculate the total payment of employer payroll

17 taxes due based upon the total Net Pro Rata Distributions, and will effectuate payment of these
18 taxes to the appropriate tax agencies from the funds deposited by Defendants for this purpose in
19 the Qualified Settlement Fund which consists of the Gross Settlement Amount plus an additional
20 amount for the employer’s share of payroll taxes that are due by virtue of any payments made to
21 Class Members under the terms of this Agreement. To the extent the Claims Administrator
22 estimates and Defendants pay a payroll tax amount, completely independent of the Gross
23 Settlement Amount, that is greater than the amount owed to taxing authorities, the balance of this
24 payment will be refunded to Defendants.
25

51.

The Parties are mindful that the total consideration payable hereunder is comprised

26 of a number of separate and distinct claims for damages and penalties by Plaintiff and the Class
27 Members. Accordingly, having considered the matter in detail, having performed their own
28
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1 separate and independent computations and estimation of the damages and penalties potentially
2 awardable to Plaintiff at trial, and having done the foregoing with complete and satisfactory access
3 to, and advice from, accounting and legal advisors, the Parties mutually consent and agree that the
4 Net Pro Rata Distribution be apportioned among the Class Members’ various claims in this action
5 as set forth above. Moreover, the Parties mutually consent and agree, and hereby represent to the
6 Court in this judicially-supervised Settlement transaction, that the apportionment of the Net Pro
7 Rata Distributions as stated above is a reasonable and arm’s length determination of the character
8 of the Net Pro Rata Distribution for all purposes.
9

52.

All of the members of the Class that do not exclude themselves from the Settlement

10 shall receive their Net Pro Rata Distribution. Class Members do not need to submit a claim form
11 to receive their Net Pro Rata Distribution. Any Class Member who fails to opt-out timely as
12 described in this Agreement shall automatically be deemed a Class Member whose rights and
13 claims with respect to the issues raised in the Lawsuit with respect to any state law claims are
14 determined by the Court’s order granting final approval of this Settlement, and by other rulings in
15 the Lawsuit.
16

53.

No Effect on Benefit Plans. No employee benefit provided by Defendants to any

17 Class Member, including but not limited to any 401k benefits, shall increase or accrue as a result
18 of any payment made in accordance with this Agreement.
19

54.

No Additional Contribution by Defendant. Defendants’ monetary obligation under

20 this Agreement is limited to the amount defined as the Gross Settlement Amount, plus any
21 otherwise uncovered portion of the employer’s share of payroll taxes. Defendants may not be
22 called upon or required to contribute additional monies above the Gross Settlement Amount, plus
23 any otherwise uncovered portion of the employer’s share of payroll taxes. All costs and expenses
24 arising out of or in connection with the performance of this Agreement shall be paid from the
25 Gross Settlement Amount paid by Defendants into the Qualified Settlement Fund (and any
26 additional amount paid by Defendants into the Qualified Settlement Fund to cover the employer’s
27 share of payroll taxes)unless expressly provided otherwise herein. In the event that this
28
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1 Agreement is canceled, rescinded, terminated, voided, or nullified, however that may occur, or the
2 Settlement of the Action is barred by operation of law, or invalidated, or ordered not to be carried
3 out by a court of competent jurisdiction, Defendants will cease to have any obligation to pay any
4 portion of the Gross Settlement Amount to the Qualified Settlement Fund or any other party under
5 the terms of this Agreement, and all previous disbursements made from Defendants to the
6 Qualified Settlement Fund will immediately revert back to Defendant, less any Claims
7 Administration Charges incurred.
8
9

SETTLEMENT ADMINISTRATION
55.

The Claims Administrator will administer disbursements from the Gross Settlement

10 Amount paid by Defendants into the Qualified Settlement Fund, including, but not limited to,
11 distributing the Notice of Settlement Form, calculating Net Pro Rata Distributions against the
12 Qualified Settlement Fund, calculating interest owed, calculating the employer’s share of payroll
13 taxes owed, preparing and issuing all disbursements to be paid to Class Claimants, Class Counsel,
14 the Class Representative, the LWDA, and the local, state and federal payroll tax authorities, and
15 handling inquiries about the calculation of the Net Pro Rata Distribution. The Claims
16 Administrator shall be responsible for the timely filing of all federal, state and local tax returns of
17 the Qualified Settlement Fund and making the timely payment of any and all taxes and
18 withholdings required with such returns. The Claims Administrator shall establish toll-free
19 telephone number to direct inquiries regarding the Notice of Settlement and determination of Net
20 Pro Rata Distributions. All questions by Class Members shall be directed to the Claims
21 Administrator. All Claims Administration Charges associated with administering disbursements
22 from the Qualified Settlement Fund including, but not limited to, the fees and costs of the Claims
23 Administrator and the cost of the Notice of Settlement, shall be paid entirely from the Gross
24 Settlement Amount. The Parties expect that the Claims Administrator shall conduct all
25 administration of all disbursements of the Settlement Amounts and that Class Counsel shall
26 receive no fees or disbursements relating to the administration of disbursements of the Qualified
27 Settlement Fund.
28
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1
2

NOTICE TO THE CLASS
56.

The Claims Administrator shall disseminate the Notice of Settlement Form by first-

3 class United States mail. The Notice of Settlement Form shall be provided to Class Members in
4 the following manner:
5

57.

No later than fifteen (15) days after the Court enters an order granting preliminary

6 approval of the Settlement reflected in this Agreement, Defendants will provide the Claims
7 Administrator with a database including the following information for each Class Member: (1) last
8 known address and telephone number; (2) Social Security number; and (3) data pertaining to the
9 number of weeks that each individual was actively working in a position as part of the Class
10 (collectively, the “Class List”). The Claims Administrator shall maintain the Class List
11 confidentially.
12

58.

Within twenty (20) days of receiving the Class List, the Claims Administrator shall

13 determine the preliminary Net Pro Rata Distribution for each Class Member, and shall provide
14 Class Counsel and Defendants’ Counsel with a list of all such amounts. Within seven (7) days
15 after receiving the Claims Administrator’s report, Class Counsel and Defendants’ Counsel shall
16 review and approve the same to determine if the calculations are consistent with this Agreement.
17

59.

Within ten (10) days of receiving approval from Class Counsel and Defendants’

18 counsel of the preliminary Net Pro Rata Distribution for each Class Member, the Claims
19 Administrator shall mail to each Class Member the Notice of Settlement Form. The Claims
20 Administrator will use information that is reasonably available via customary search methods (i.e.,
21 National Change of Address database and skip tracing) to update the addresses of Class Members
22 provided by Defendants. With respect to each Notice of Settlement mailed to a Class Member that
23 is returned as undeliverable the Claims Administrator shall promptly attempt to determine a
24 correct address for the Class Member using a reasonable search method and shall re-send the
25 Notice of Settlement Form via first-class mail to any new address thereby determined. The
26 Claims Administrator will use reasonable efforts to contact the Class Members to effectuate this
27 Agreement.
28
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1

60.

Opting Out of Class. In order for a member of the Class to validly exclude himself

2 or herself from the Class and this Settlement (i.e., to validly opt-out), the member of the Class
3 must set forth in writing their name, address, last four digits of their Social Security number, and
4 the following statement or a similar statement: “I wish to exclude myself from the settlement
5 reached in the matter of Recio vs. Easy Choice. I understand that by excluding myself, I will not
6 receive any money from the settlement reached in this matter.” Any request for exclusion must be
7 mailed to the Claims Administrator and postmarked no later than 60 days after the date that the
8 Claims Administrator originally mails the Notice of Settlement to Class Members. The Parties
9 and their respective counsel agree that none of them will take any steps to encourage any Class
10 Member to opt-out of the Class. The date of mailing of the Notice of Settlement, and the date the
11 signed request for exclusion is postmarked, shall be conclusively determined according to the
12 records of the Claims Administrator. Any Class Member who timely and validly opts-out of the
13 Class and this Settlement will not be entitled to any Settlement payment, will not be bound by the
14 terms and conditions of this Agreement, and will not have any right to object, appeal or comment
15 thereon.
16

61.

Dispute Process. Any Class Member who wishes to dispute the information shown

17 on his or her Notice of Settlement regarding the total number of weeks in which they were actively
18 employed by Defendants as a non-exempt employee during the Class Period may indicate and
19 explain such disagreement under penalty of perjury within sixty (60) days of the mailing of the
20 Notice of Settlement by notifying the Claims Administrator pursuant to the procedures set forth
21 herein and described in the Notice of Settlement. Any such Class Member must submit
22 documentation relating to his or her dispute. The Claims Administrator shall notify Defendants’
23 Counsel and Class Counsel of any such dispute no later than five (5) days after receiving notice of
24 the dispute. In the case of a dispute, Defendants’ records shall control and will have a rebuttable
25 presumption of correctness. For any dispute that arises, counsel for the Parties may stipulate to a
26 resolution, or stipulate to allow the Claims Administrator to resolve the dispute and make a final
27 and binding determination without hearing or right of appeal, or may ask the Court to resolve a
28
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1 dispute.
2

62.

Objections to Settlement. In order to object to this Agreement, or any term of it,

3 the person making the objection must be a Class Member, must not opt-out as a Class Member,
4 and must, by no later than sixty (60) days after the original mailing of the Notice of Settlement,
5 serve the Claims Administrator a written statement objecting to the Settlement, which must
6 include: (1) the full name of the Settlement Class Member; (2) the dates of employment of the
7 Settlement Class Member; (3) the last four digits of the Settlement Class Member’s Social
8 Security number; (4) the basis for the objection; and (5) whether the Settlement Class member
9 intends to appear at the Final Approval/Settlement Fairness Hearing. A Class Member who does
10 not submit an objection in the manner and by the deadline specified above will be deemed to have
11 waived all objections and will be foreclosed from making any objection to the Settlement, whether
12 by appeal or otherwise, absent a contrary order of the Court. Any objection that does not meet the
13 requirements of this paragraph shall not be considered by the Court. Class Members who fail to
14 timely file and serve objections in the manner specified herein shall be deemed to have waived any
15 objections.
16

63.

The Claims Administrator shall provide the Parties with a weekly update as to the

17 number of returned Notices (if any), opt-outs (if any), and objections (if any) it has received.
18 Upon expiration of the sixty (60) day deadline to opt-out of, dispute or object to the settlement
19 (“Notice Deadline”), the Claims Administrator shall inform the Parties as to the total number of
20 Class Members in each category, if any.
21

64.

Within fourteen (14) days after the Notice Deadline, the Claims Administrator shall

22 recalculate the Net Pro Rata Distribution for all Class Members who did not timely or properly opt
23 out to determine the final Net Pro Rata Distribution of each Class Claimant. The Claims
24 Administrator shall provide Class Counsel and Defendants’ Counsel with a list of all such
25 amounts. Within fourteen (14) days after receiving the Claims Administrator’s report, Class
26 Counsel and Defendants’ Counsel shall review the same to determine if the calculations are
27 consistent with this Settlement and provide their approval.
28
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1

65.

Declaration of Compliance. As soon as practicable, and no later than 14 days prior

2 to the hearing regarding final approval of the Settlement, the Claims Administrator shall provide
3 Defendants’ Counsel and Class Counsel with a declaration attesting to completion of the notice
4 process (except for any ongoing attempt to obtain valid mailing addresses for, and the resending
5 of, any returned Notices of Settlement) (“Declaration of Compliance”). The Parties agree that
6 compliance with the notice procedures described in this Agreement constitutes due and sufficient
7 notice to Class Members of this proposed Settlement and the hearing regarding final approval of
8 the Settlement, and should satisfy the requirement of due process. Nothing else shall be required
9 of, or done by, the Parties, Class Counsel, Defendants’ Counsel, or the Claims Administrator to
10 provide notice of the proposed Settlement and the final approval hearing, unless otherwise ordered
11 by the Court.
12

66.

Funding of Qualified Settlement Fund. Within fifteen (15) days after the Effective

13 Date, Defendants shall wire the Gross Settlement Amount, plus the full amount estimated for the
14 employer’s share of payroll taxes, to the Claims Administrator for deposit into the Qualified
15 Settlement Fund.
16

67.

Immediately after the Effective Date, the Claims Administrator will forward to the

17 Parties a cover letter addressed to the LWDA referencing (i) the LWDA Distribution; and (ii) that
18 the Court has given its final approval to the terms of the Settlement, including the amount of the
19 LWDA Distribution. The Claims Administrator shall forward the aforementioned letter and
20 LWDA Distribution to the LWDA in accordance with this Agreement.
21

68.

Disbursement of Class Counsel Attorneys’ Fees and Costs, LWDA Payment, Class

22 Representative Enhancement, and Claims Administration Charges. Within ten (10) days after the
23 funding described in Paragraph 66, the Claims Administrator shall disburse Class Counsel
24 Attorneys’ Fees and Costs, the LWDA Distribution, the Class Representative Enhancement, and
25 any unpaid Claims Administration Charges accordingly.
26

69.

Disbursement of Net Pro Rata Distributions. No later than ten (10) days after the

27 funding described in Paragraph 66, the Claims Administrator will send via first class United States
28
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1 mail to each Class Claimant, at his or her last known or provided address, his or her Net Pro Rata
2 Distribution in the form of: (a) a non-payroll check for the combined amounts of the Penalties and
3 Interest of their Net Pro Rata Distribution and (b) a payroll check for one-third of their Net Pro
4 Rata Distribution representing claimed wages owed. The Claims Administrator shall report all
5 such payments to the appropriate government taxing authorities using the tax reporting forms and
6 methods required under applicable law. In addition, the Notice of Final Approval will also be
7 included in this mailing.
8

70.

If there are any Settlement checks sent to Class Members remain uncashed one

9 hundred eighty (180) days after mailing, all residual funds from such uncashed checks shall be
10 sent to Bet Tzedek a non-profit, organization providing free legal services, including employment
11 rights for wage and hour claims, for the poor, elderly, and disabled residents of Los Angeles
12 County regardless of their racial, religious, or ethnic background.
13

71.

Upon completion of the administration of the Settlement under this Agreement, the

14 Claims Administrator shall provide to Defendants’ Counsel the following: (a) specimens of all
15 form documents sent to Class Members, including the Notice of Settlement Form; (b) copies of all
16 non-privileged documents actually sent to Class Members, including without limitation, those
17 itemized in (a), supra; (c) a register of all Class Members who excluded themselves from the
18 Settlement; and (d) a register listing all Class Members and the Net Pro Rata Distribution made to
19 each Class Member. The Claims Administrator shall provide the Court and all Counsel with the
20 list of the Class Members that have Opted Out.
21

72.

Extension of Time to Pay and/or Process Claims. Should the Claims Administrator

22 need more time than is provided under this Agreement to complete any of its obligations as set
23 forth in this Agreement, the Claims Administrator may request such additional time in writing
24 (including an explanation of the need for additional time) from Defendants’ Counsel and Class
25 Counsel. If Defendants’ Counsel and Class Counsel do not agree, in writing, to the Claims
26 Administrator’s request for additional time, the Claims Administrator may seek such additional
27 time from the Court.
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1
2

RELEASE OF CLAIMS
73.

Plaintiff, on behalf of himself and the LWDA, and all members of the Class who do

3 not timely and properly exclude themselves from the terms of this Agreement hereby stipulate and
4 agree that, upon the Effective Date, they shall be deemed to have, and by operation of the Court’s
5 order granting final approval of the Settlement set forth in this Agreement and the Judgment
6 entered pursuant thereto shall have expressly waived and relinquished the Released Claims. Even
7 if the Plaintiff and/or any such Class Members who did not opt out and/or the LWDA hereafter
8 discover facts in addition to or different from those which they now know or believe to be true
9 with respect to the subject matter of the Released Claims, the Plaintiff and each of such Class
10 Members and the LWDA, upon the Effective Date, shall be deemed to have and by operation of
11 the Court’s order granting final approval of the Settlement set forth in this Agreement and the
12 Judgment entered pursuant thereto shall have fully, finally, and forever settled and released any
13 and all of the Released Claims. This is true whether the Released Claims are known or unknown,
14 suspected or unsuspected, contingent or non-contingent, whether or not concealed or hidden,
15 which now exist, or heretofore have existed upon any theory of law or equity now existing or
16 coming into existence in the future, including, but not limited to, conduct which is negligent,
17 intentional, with or without malice, or a breach of any duty, law, or rule, without regard to the
18 subsequent discovery or existence of such different or additional facts.
19

74.

In light of the foregoing acknowledgements for Settlement purposes only, Plaintiff,

20 on behalf of himself and the LWDA, and all members of the Class who do not timely and properly
21 exclude themselves from the terms of this Agreement shall be deemed to have acknowledged and
22 agreed that California Labor Code section 206.5 is not applicable to the Parties hereto with respect
23 to the Released Claims. That section provides in pertinent part as follows:
24

An employer shall not require the execution of any release of a release of a claim

25

or right on account of wages due, or to become due, or made as an advance on

26

wages to be earned, unless payment of those wages has been made.

27

75.

Each member of the Class who does not timely and properly exclude themselves

28
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1 from the terms of this Agreement shall be deemed to have made the foregoing Release and
2 representations as if by manually signing them.
3

76.

In addition to the release provided above with respect to all members of the Class

4 who do not timely and properly exclude themselves from the terms of this Agreement and for a
5 valuable consideration, the receipt and adequacy of which is hereby acknowledged and except as
6 specifically provided below, Class Representative Raul Recio, on behalf of himself and each of his
7 heirs, executors, administrators, attorneys, devisees, successors, and assigns, does hereby release
8 and forever discharge the Released Parties of and from any and all claims, causes of action, suits,
9 debts, liens, contracts, judgments, agreements, promises, liabilities, claims, demands, damages,
10 losses, costs, or expenses of any nature whatsoever, known or unknown, fixed or contingent
11 (hereinafter called “Claims”), which Class Representative now has against the Released Parties, or
12 any of them, by reason of any matter, event, act, omission, cause or thing whatsoever from the
13 beginning of time to the date of this Agreement, including but not limited to any and all Claims
14 relating to or arising out of the hire, employment, demotion, termination or remuneration
15 (including without limitation salary, bonus, incentive or other compensation, sick leave or medical
16 insurance benefits), except vested benefits, of Class Representative by the Released Parties,
17 including without limitation all Claims arising out of, based upon or relating to the Lawsuit.
18

77.

Without limiting the generality of the foregoing, the Claims of the Class

19 Representative released herein include any Claims arising out of, based upon, or in any way
20 related to: (i) claims of discrimination, harassment, and retaliation; (ii) any tort claims, including
21 wrongful discharge, intentional or negligent infliction of emotional distress, intentional or
22 negligent misrepresentation, invasion of privacy, defamation, loss of consortium, breach of
23 fiduciary duty, assault, battery, sexual battery, violation of public policy, or any other common
24 law claim of any kind; (iii) any other violation or alleged violation of Title VII of the Civil Rights
25 Act of 1964, as amended, the Equal Pay Act, as amended, the Fair Labor Standards Act, the
26 Employee Retirement Income Security Act, the Americans With Disabilities Act, the Family and
27 Medical Leave Act, the California Family Rights Act, the California Fair Employment and
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1 Housing Act, any provisions of California Labor Code Division 2, Part 1, Chapter 1, the California
2 Unemployment Insurance Act, the California Workers’ Compensation Act, the Civil Rights Act of
3 1866, and the Consolidated Omnibus Budget Reconciliation Act; and (iv) any claim relating to or
4 arising under any other local, state or federal statute, regulation or principle of common law
5 governing the employment of individuals and/or discrimination in employment. This release
6 extends to any and all administrative charges whether before the Equal Employment and
7 Opportunity Commission or the Department of Fair Employment and Housing or any other court
8 or agency. Should the Class Representative ever become a party to any such proceeding against
9 the Released Parties, as a result of claims released in the agreement, he shall immediately ask any
10 such administrative agency or court to withdraw any such charge as to him. In consideration of
11 the mutual promises contained herein, the Class Representative, on behalf of himself, and each of
12 his heirs, representatives, successors, assigns, and attorneys, specifically agree to forever fully and
13 finally release, waive, acquit and discharge, to the fullest extent permitted by law, all claims,
14 charges, complaints, liens, demands, causes of action, obligations, damages and liabilities,
15 whether known or unknown, including, but not limited to all claims delineated in the subsequent
16 section below.
17
18

VOIDING THE AGREEMENT
78.

In the event: (i) the Court does not enter any order specified herein; (ii) the Court

19 does not finally approve the Settlement set forth in this Agreement as provided herein; (iii) the
20 Court does not enter an order granting final approval of the Settlement set forth in this Agreement
21 and a Judgment of dismissal of the Lawsuit with prejudice as provided herein that becomes final
22 as a result of the occurrence of the Effective Date; or (iv) the Settlement set forth in this
23 Agreement does not become final for any other reason, this Agreement shall be null and void ab
24 initio and any order or judgment entered by the Court in furtherance of the Settlement set forth
25 herein shall be treated as withdrawn or vacated by stipulation of the parties. In such case, the
26 Parties shall be returned to their respective statuses as of the date immediately prior to the
27 execution of this Agreement, and the Parties shall proceed in all respects as if this Agreement had
28
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1 not been executed. In the event an appeal is filed from the Court’s order granting final approval of
2 the Settlement set forth in this Agreement and any Judgment entered pursuant thereto, or any other
3 appellate review is sought prior to the Effective Date, administration of the Settlement shall be
4 stayed pending final resolution of the appeal or other appellate review.
5

79.

In the event 10% or more of the members of the Class affirmatively opt out of the

6 Settlement, Defendants may, at their option, void the Agreement in its entirety. In the event the
7 Settlement is voided pursuant to this paragraph, or is not given final approval by the Court,
8 Defendants will bear only any already-incurred costs of the Claims Administrator.
9
10

DISMISSAL OF EMPLOYERS RESOURCE
80.

Upon execution of this Agreement, Plaintiff will take all necessary steps to

11 effectuate and obtain Court approval as to the dismissal of Employers Resource with prejudice,
12 including, but not limited to, filing a Request for Dismissal with prejudice of Employers Resource,
13 and filing any necessary declaration or other supporting documentation in support of the Request
14 for Dismissal as long as Plaintiff and Employers Resources agree that each side shall bear their
15 own attorneys’ fees and costs.
16
17

MISCELLANEOUS PROVISIONS
81.

Each Party to Bear Own Costs. Except as specifically provided herein, the Parties

18 hereto will bear responsibility for their own attorneys’ fees and costs, taxable or otherwise,
19 incurred by them or arising out of this Lawsuit, and will not seek reimbursement thereof from any
20 Party to this Agreement.
21

82.

Severability. If any of the above provisions are found null, void, or inoperative, for

22 any reason, the remaining provisions will remain in full force and effect. Notwithstanding, the
23 invalidation of any material term of this Agreement, including but not limited to all the terms and
24 provisions specified in the Release of Claims, will invalidate this Agreement in its entirety unless
25 the Parties subsequently agree in writing that the remaining provisions will remain in force and
26 effect.
27

83.

Headings. The descriptive headings of any paragraphs or sections of this
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1 Agreement are inserted for convenience of reference only and do not constitute any part of this
2 Agreement.
3

84.

No Admission. Neither the acceptance nor the performance by Defendants of the

4 terms of this Agreement nor any of the related negotiations or proceedings is or shall be claimed to
5 be construed as, or deemed to be an admission by Defendants of the truth of any of the allegations
6 of the lawsuit, the representative character of the Lawsuit, the validity of any of the claims that
7 were or could have been asserted by Plaintiff and/or Class Members in the Lawsuit, or any
8 liability or guilt of Defendants in the Lawsuit.
9

85.

Agreement Jointly Prepared. The Parties and their attorneys have reviewed this

10 Agreement. The Parties have had a full opportunity to negotiate the terms and conditions of this
11 Agreement. Accordingly, the Parties expressly waive the common-law and statutory rule of
12 construction that ambiguities should be construed against the drafter of an agreement, and agree,
13 covenant, and represent that the language in all parts of this Agreement shall be in all cases
14 construed as a whole, according to its fair meaning.
15

86.

Non-Evidentiary Use. Neither the fact of this Agreement, the existence of this

16 Agreement, the terms of this Agreement, nor any order or action pursuant thereto may be referred
17 to, relied upon, cited, or used as evidence by any of the Parties, Class Members, or their respective
18 counsel in the Lawsuit or in any other action or proceeding; provided, however, that nothing
19 contained in this section shall prevent this Agreement from being used, offered, or received in
20 evidence in any proceeding to enforce, construe, or finalize this Agreement.
21

87.

Amendment or Modification. Unless otherwise provided herein, this Agreement

22 may be amended or modified only by a written instrument signed by counsel for all Parties or their
23 successors-in-interest.
24

88.

Authorization to Enter Into Agreement. Each individual signing this Agreement

25 warrants that he or she has the authority and is expressly authorized to enter into this Agreement
26 on behalf of the party for which that individual signs.
27

89.

The Parties agree that because the Class Members are so numerous, it is impossible
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1 or impractical to have each of them execute this Agreement. Accordingly, the Notice of
2 Settlement, Exhibit A attached to this Agreement, will advise all of the Class Members of the
3 binding nature of the release and that the release shall have the same force and effect as if the
4 Agreement were executed by each of them, whether or not the Notice of Settlement is actually
5 received by the Class Member.
6

90.

No Tax Advice. Neither Class Counsel nor Defendant’s Counsel intend anything

7 contained in this Settlement to constitute legal advice regarding the taxability of any amount paid
8 hereunder, nor shall anything in this Settlement be relied upon as such.
9

Circular 230 Disclaimer: Each Party to this Stipulation (for purposes of this section, the

10 “Acknowledging Party” and each Party to this Stipulation other than the Acknowledging Party, an
11 “Other Party”) acknowledges and agrees that: (1) no provision of this Stipulation, and no written
12 communication or disclosure between or among the Parties or their attorneys and other advisers, is
13 or was intended to be, nor shall any such communication or disclosure constitute or be construed
14 or be relied upon as, tax advice within the meaning of United States Treasury Department Circular
15 230 (31 CFR part 10, as amended); (2) the Acknowledging Party (a) has relied exclusively upon
16 his, her or its own independent legal and tax counsel for advice (including tax advice) in
17 connection with this Stipulation; (b) has not entered into this Stipulation based upon the
18 recommendation of any Other Party or any attorney or advisor to any Other Party; and (c) is not
19 entitled to rely upon any communication or disclosure by any attorney or adviser to any Other
20 Party to avoid any tax penalty that may be imposed on the Acknowledging Party; and (3) no
21 attorney or adviser to any Other Party has imposed any limitation that protects the confidentiality
22 of any such attorney’s or adviser’s tax strategies (regardless of whether such limitation is legally
23 binding) upon disclosure by the Acknowledging Party of the tax treatment or tax structure of any
24 transaction, including any transaction contemplated by this Stipulation.
25

91.

Advice of Counsel. The Parties to this Agreement are represented by competent

26 counsel, and they have had an opportunity to consult with counsel. The Parties to this Agreement
27 agree that it reflects their good faith compromise of the claims raised in this action, based upon
28
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1 their assessment of the mutual risks and costs of further litigation and the assessments of their
2 respective counsel.
3

92.

Assignment. None of the rights, commitments, or obligations recognized under

4 this Agreement may be assigned by any Party, Class Member, Class Counsel or Defendants’
5 Counsel without the express written consent of each Party and their respective counsel hereto.
6 The representations, warranties, covenants, and agreements contained in this Agreement are for
7 the sole benefit of the Parties under this Agreement, and shall not be construed to confer any right
8 or to avail any remedy to any other person.
9

93.

Governing Law. This Agreement shall be governed, construed, and interpreted,

10 and the rights of the Parties shall be determined, in accordance with the laws of the State of
11 California.
12

94.

Entire Agreement. This Agreement and any supplemental written agreement

13 subsequently incorporated constitute the entire Agreement among these Parties, and no oral or
14 written representations, warranties or inducements have been made to any Party concerning this
15 Agreement other than the representations, warranties and covenants contained and memorialized
16 herein. This Agreement, once it is fully executed, supersedes, any and all prior agreements
17 between the Parties, whether written or verbal.
18

95.

Counterparts. This Agreement, and any amendments hereto, may be executed in

19 any number of counterparts (and by facsimile or electronically-transmitted signatures, which shall
20 be deemed to be originals) and any Party and/or their respective counsel hereto may execute any
21 such counterpart, each of which when executed and delivered shall be deemed to be an original
22 and all of which counterparts taken together shall constitute but one and the same instrument. It
23 shall not be necessary in making proof of this Agreement or any counterpart hereof to produce or
24 account for any of the other counterparts.
25

96.

Cooperation. The Parties shall cooperate fully with one another in seeking

26 approval of the Court of this Agreement (including all exhibits thereto) and to use their best efforts
27 to consummate the Agreement and cause the Court to enter an order of final approval of the
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1 Settlement. No Party to this Agreement shall seek to evade his, her or its good faith obligations to
2 seek approval and implementation of the Agreement by virtue of any ruling, order, or other
3 development, whether in the Lawsuit, in any other litigation or otherwise that hereafter might
4 occur and might be deemed to alter the relative strengths of the Parties with respect to any claims
5 or defenses of their relative bargaining power with respect to negotiating.
6

97.

Confidentiality. The Parties and their counsel agree that they will not issue any

7 press releases or press statements, post any Internet disclosures, have any communications with
8 the press or media about this Agreement, or otherwise publicize the terms of this Agreement in
9 any medium, including but not limited to Internet blogs or chat rooms, Facebook, or a law firm
10 website, prior to the entry by the Court of an order granting preliminary approval. If counsel for
11 either of the Parties receives an inquiry about Settlement from the media, counsel may respond
12 only after the motion for preliminary approval has been filed and only by confirming the terms of
13 the Settlement. Thereafter, Plaintiff and his counsel agree not to issue press releases, hold any
14 press conferences, or otherwise actively publicize the Settlement. Notwithstanding the foregoing,
15 the Parties shall have the right to disclose this Agreement in Declarations filed with the Court as
16 well as may be required under federal or state tax and/or securities laws or under generally
17 accepted accounting principles, and may disclose in legal proceedings a summary of the terms of
18 this Agreement.
19

98.

To the extent permitted by law, the Court shall retain jurisdiction for the purposes

20 of managing and overseeing the class action Settlement set forth in this Agreement and the
21 distribution of funds pursuant thereto.
22

*

*

*

23 THE UNDERSIGNED ACKNOWLEDGE THAT EACH HAS READ THE FOREGOING
24 AGREEMENT AND ACCEPTS AND AGREES TO THE PROVISIONS CONTAINED
25 THEREIN, AND HEREBY EXECUTES IT VOLUNTARILY WITH FULL KNOWLEDGE OF
26 ITS CONSEQUENCES.
27 IT IS SO STIPULATED AND AGREED:
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1
2
3
4

[signatures appear on following page]

5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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1 DATED: August_, 2016

PLAINTIFF, RAUL RECIO

2

By: _ _ _ _ _ _ _ _ _ _ _ _ __

3

Raul Recio, Plaintiff, Class Representative, and:! proxy
for the California Labor and Workforce Devel J pment
Agency

4

5
DEFENDANTS WELLCARE HEALTH PUANS,
INC., WELLCARE HEALTH PLANS OF I
CALIFORNIA, INC., EASY CHOICE HE LTH
PLAN, INC.

6

7

8

9

DATED: August _ , 2016

By:

10

Name:

11
Title:

12

- - -- -- - - - - - -- - -

13
14

APPROVED AS TO FORM AND CONTENT:

15

16

Se~r \

DATED: A Ygtt3t _ , 2016

17
By:

18

Jo,J- b. Bt 1\~ .fsct.

19

Joseph Lavi, Esq.
Attorneys for Plaintiff Raul Recio

20
21

DATED: August_, 2016

McGUIREWOODS LLP

22
23
24

By:
Michael D. Mandel, Esq.
Regina A. Musolino, Esq.

25

26
27

Attorneys for Defendants
WeiiCare Health Plans, Inc.,
WeiiCare Health Plans of California, Inc.,
Easy Choice Health Plan, Inc.
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