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Class Counsel requests the Court to take judicial notice of the following document: 

1. Declaration of Richard M. Pearl in Support of Plaintiffs' Motion for Attorneys' Fees, 

Costs and Enchancement Awards in U.S. Northern District Court Case No. 3:08-cv-05221 SI, 
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UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 

CHARLES RlDGEWAY, JAIME FAMOSO, 
19 JOSHUA HAROLD, RICHARD BYERS, 

DAN THATCHER, WILLIE FRANKLIN, 
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21 
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23 
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Defendant. 

I, Richard M. Pearl. declare: 

l 

CASE NO. 3:08-cv-05221 SI 
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1 1. I am a member in good standing of the California State Bar. I am in private 

2 practice as the principal of my own law firm, the Law Offices of Richard M. Pearl, in 

3 Berkeley, California. I specialize in issues relating to court-awarded attorneys' fees. including 

4 the representation of parties in fee litigation and appeals, serving as an expert witness, and 

5 serving as a mediator and arbitrator in disputes concerning attorneys' fees and related issues. 

6 In this case, l have been asked by Wagner, Jones, Kopfrnan, & Artenian (Wagner Jones), 

7 primary counsel for the Plaintiff class, to consult regarding and render my opinion on the 

8 reasonableness of 1) the 33.33 common fund attorneys' fees Plaintiffs' Counsel are seeking 

9 from the $60.8 million fund recovered by the Class, and 2) the statutory attorneys' fees they 

10 are seeking from the Defendant Wal-Mart Stores, Inc., under California Labor Code section 

11 1194(a), to be credited to the Class. 

12 Professional Back ound 

13 2. Briefly summarized, my background is as follows: I am a 1969 graduate of 

14 Boalt Hall School of Law, University of California, Berkeley, California. I took the California 

15 Bar Examination in August 1969 and passed it in November of that year, but because I was 

16 working as an attorney in Atlanta, Georgia for the Legal Aid Society of Atlanta (LASA), I was 

17 not admitted to the California Bar until January 1970. I worked for LASA until summer of 

18 1971, when I then went to work in California's Central Valley for California Rural Legal 

19 Assistance, Inc. (CRLA), a statewide legal services program. From 1977 to 1982, I was 

20 CRLA's Director of Litigation, supervising more than fifty attorneys. In 1982, I went into 

21 private practice, first in a small law firm, then as a sole practitioner. Since 1982, my practice 

22 has been a general civil litigation and appellate practice, with an emphasis on cases and appeals 

23 involving court-awarded attorneys' fees. Martindale Hubbell rates my law firm "'AV." I also 

24 have been selected as a Northern California ··super Lawyer" in Appellate Law for 2005, 2006. 

25 2007, 2008, 2010, 2011, 2012, 2013, 2014, 2015, 2016, and 2017. A copy of my current 

26 Resume is attached hereto as Exhibit A. 
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1 3. I am the author of California Attorney Fee Awards (3d ed. Cal. CEB 2010) and 

2 its February 2011, 2012, 2013, 2014, 2015, 2016, and March 2017 Supplements, as well as all 

3 its previous editions and annual supplements. California appellate courts have cited this 

4 treatise on more than 35 occasions. See, e.g., Graham v. DaimlerChrylser Corp., 34 Cal.4th 

5 553, 576, 584 (2004); Lolley v. Campbell, 28 Cal.4th 367, 373 (2002); Chacon v. Litke, 181 

6 Cal.App.4th 1234, 1259 (2010); Syers Properties ill, Inc. v. �R�a�n�k�i�n�~� 226 Cal.App.4th 691, 

7 698, 700 (2014). I also have lectured and written extensively on court-awarded attorneys' 

8 fees. I have been a member of the California State Bar's Attorneys' Fees Task Force and have 

9 testified before the State Bar Board of Governors and the California Legislature on attorneys' 

10 fee issues. In addition, I authored a federal manual on attorneys' fees entitled Attorneys' Fees: 

11 A Legal Services Practice Manual, published by the Legal Services Corporation. I also co-

12 authored the chapter on" Attorney Fees" in Volume 2 of CEB's Wrong/UL Employment 

13 Termination Practice, 2d Ed. (1997). 

14 4. More than 90% of my practice is devoted to issues involving court-awarded 

15 attorneys' fees. I have been counsel in over 200 attorneys' fee applications in state and federal 

16 courts, primarily representing other attorneys. I also have briefed and argued more than 45 

17 appeals. at least 30 of which have involved attorneys' fees issues. I have been lead appellate 

18 counsel on numerous Ninth Circuit appeals involving attorneys' fees, including: 

19 • Davis v. City & County of San Francisco, 976 F.2d 1536 (9th Cir. 1992); 

20 • Mangold v. CPUC, 67 F.3d 1470 (9th Cir. 1995); 

21 • Velez v. Wynne, 2007 U.S.App. LEXIS 2194 (9th Cir. 2007); and 

22 • Camacho v. Bridgeport Financial, Inc., 523 F.3d 973 (9th Cir. 2008). 

23 5. I also have �~�u�c�c�e�s�s�f�u�l�l�y� handled five cases in the California Supreme Court 

24 involving court-awarded attorneys' fees: 

25 • Maria P. v. Riles, 43 Cal.3d 1281 (1987). a landmark early decision on the 

26 scope of California Code of Civil Procedure section 1021.5; 

27 
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1 • Delaney v. Baker, 20 Cal.4th 23 (1999), which beld that heightened 

2 remedies, including attorneys' fees, are available in suits against nursing 

3 homes under California's Elder Abuse Act; 

4 • Ketchum v. Moses, 24 Cal.4th 1122 (2001), which held, inter alia, that 

5 contingent risk multipliers remain available under California attorney foe 

6 law, despite the United States Supreme Court's contrary ruling on federal 

7 fee-shifting statutes (in Ketchum, l was primary appellate counsel in the 

8 Court of Appeal and "second chair"" in the Supreme Court); 

9 • Flannery v. Prentice, 26 Cal.4th 572 (2001), which held that in the absence 

10 of an agreement to the contrary, statutory attorneys' fees belong to the 

11 attorney whose services they are based upon; and 

12 • Graham v. DaimlerChrysler Corp., 34 Cal.4th 55 (2004), which held, inter 

13 alia, that the "catalyst" theory was still valid under California law despite 

14 contrary federal Supreme Court authority. 

15 l also prepared an amicus curiae brief and argued it in Conservatorship of McQueen, 59 

16 Cal.4th 602 (2014). Along with Richard Rothschild, I also prepared and filed an amicus 

17 curiae brief in Vasquez v. State of California, 45 Cal.4th 243 (2009). 

18 6. I also have briefed and argued many California Court of Appeal cases involving 

19 attorneys' fees, including: 

20 • Center for Biological Diversity v. County of San Bernardino, 185 

21 Cal.App.4th 866 (2010); 

22 • Environmental Protection Infomiation Cellter v. California Dept. of Forestry 

23 & Fire Protection. et al., 190 Cal.App.4th 217 (2010); and 

24 • Molina et al v. Lexmark International, et al., 2013 Cal.App.Unpub. LEXIS 

25 6684 (2013). 

26 For an expanded list of my representative decisions, see Exhibit A. 
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1 7. I have been retained by various governmental entities, including the State of 

2 California, at my then-current rates to consult with them regarding their affirmative attorney 

3 fee claims. See, e.g., In re Tobacco Cases I, 216 Cal.App.4th 570, 584 (2013). 

4 8. I am frequently called upon to opine about the reasonableness of attorneys' rates 

5 and fees, and numerous federal and state courts have cited my testimony on that issue 

6 favorably, including this Court. See A.D. v. California Highway Patrol, No. C 07-5483 SI, 

7 2009 U.S.Dist. LEXIS 110743 (N.D. Cal. 2009), at *4, rev'd on other grounds, 712 F.3d 446 

8 (9th Cir. 2013), reaffirmed and additional fees awarded on remand, at 2013 U.S.Dist. LEXIS 

9 169275; In re TFT-LCD (F1at Panel) Antitrust Litig., No. M 07-1827 SI, MDL No. 1827 

10 (N.D. Cal. 2013), Report and Recommendation of Special Master re Motions for Attorneys' 

11 Fees etc., filed Nov. 9, 2012, adopted in relevant part, 2013 U.S.Dist. LEXIS 49885 (N.D. 

12 Cal. 2013). See also Lira v. Cate. 2010 U.S.Dist.LEXIS 26120 (N.D. Cal. 2010). 

13 

14 
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9. The other federal courts citing my declaration testimony include the following: 

• Prison legal News v. Schwarzenegger 608 F.3d 446, 455 (9th Cir. 2010), in 

which the expert declaration referred to is mine; 

• Antoninetti v. Chipotle Mexican Grill, Inc., Order filed Dec. 26, 2012 (9th Cir. 

2012); 

• State Compensation Insurance Fund v. Khan et al, Case No. SACV 12-0l072-

CJC(JCGx) (C.D. Cal. 2016), Order Granting in Part and Denying in Part the 

Zaks Defendants' Motion for Attorneys' Fees, filed July 6, 2016 (Dkt. No. 

408); 

• In re Cathode Ray Tube Antitrust Litig., Master File No. 3:07-cv-5944 JST, 

MDL No. 1917, 2016 U.S.Dist.LEXIS 24951 (N.D. Cal. 2016) (Report And 

Recommendation Of Special Master Re Motions (1) To Approve Indirect 

Purchaser MGHC's Settlements With the Phillips, Panasonic, Hitachi, Toshiba, 

Samsung SDI, Technicolor, And Technologies Displays Americas Defendants, 

and (2) For Award Of Attorneys' Fees, Reimbursement Of Litigation Expenses, 

5 

DECLARATION OF RICHARD M. PEARL IN SUPPORT OF PLAINTIFFS' MOTION FOR. REASONABLE 
ATTORNEYS' FEES, COSTS, EXPENSES, AND ENHANCEMENT AWARDS - Case No. C-08-cv-05221-SI 

Case 3:15-cv-02128-JSC   Document 79-11   Filed 03/15/18   Page 7 of 10



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Case 3:08-cv-05221-SI Document 570-3 Filed 03/27/17 Page 7 of 96 

And Incentive Awards To Class Representative, Dkt. 4351, dated January 28, 

2016, adopted in relevant part, 2016 U.S.Dist.LEXIS 88665 (N.D. Cal. 2016); 

• Gutierrez v. Wells Fargo Bank, 2015 U.S.Dist.LEXIS 67298 (N.D. Cal. 2015); 

• Holman et al v. Experian Information Solutions, Inc., No. 11-cv-0180 CW 

(DMR), 2014 U.S.Dist. LEXIS 173698 (N.D. Cal. 2014); 

• Rosenfeld v. United States Dept. of Justice, 904 F. Supp. 2d 988 (N.D. Cal. 

2012); 

• Stonebrae v. Toll Bros., No. C-08-0221 EMC, 2011 U.S.Dist. LEXIS 39832, at 

*9 (N.D. Cal. 2011) (thorough discussion), aff'd Nos. 11-16161, 11-16274, 

2013 U .S.App. LEXIS 6369 (9th Cir. 2013); 

• Hajro v. United States Citizenship & Immigration Service, 900 F.Supp.2d 1034, 

1054 (N .D. Cal 2012); 

• Annstrong v. Brown No. C 94-2307 CW, 2011 U.S.Dist. LEXIS 87428 (N.D. 

Cal. 2011); 

• Californians for Disability Rights, Inc. v. California Dept. of Transportation, 

No. C 06-05125 SBA (MEJ), 2010 U.S.Dist. LEXIS 141030 (N.D. Cal. 2010); 

• Prison Legal News v. Schwarzenegger, 561 F. Supp. 2d 1095 (N.D. Cal. 2008) 

(an earlier motion); 

• Oberfelder v. City of Petaluma, No. C-98-1470 MHP, 2002 U.S.Dist. LEXIS 

8635 (N.D. Cal. 2002), aff'd Nos. 01-17302, 02-15423. 2003 U.S.App. LEXIS 

11371 (9th Cir. 2003); 

• Bancroft v. Trizechahn Corp., No. CV 02-2373 SVW (FMOx), Order Granting 

Reasonable Attorneys' Fees etc. (C.D. Cal. Aug. 14, 2006); 

• Willoughby v. DT Credit Corp .. No. CV 05-05907 MMM (Cwx), Order 

Awarding Reasonable Attorneys' Fees After Remand, (C.D. Cal. July 17, 

2006); 
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10. 

• National Federation of the Blind v. Target Corp., No. C 06-01802 MHP, 2009 

U.S.Dist. LEXIS 67139 (N.D. Cal. 2009). 

The reported cases referencing my testimony also include the following California 

4 appellate court cases: 

5 • Kerkeles v. City of San Jose, 243 Cal.App.4th 88 (2015); 

6 • Habitat and Watershed Caretakers v. Clty of Santa Cruz, 2015 

7 Cal.App.Unpub. LEXIS 7156 (2015); 

8 • Laffitte v. Robert Half International Inc., 231 Cal.App.4th 860 (2014), 

9 affirmed l Cal.5th 480 (2016); 

10 • In re Tobacco Cases I, 216 Cal.App.4th 570 (2013); 

11 • Heritage Pacific Financial LLC v. Monroy. 215 Cal.App.4th 972, 1009 

12 (2013); 

13 • Children's Hospital & Medical Center v. Bonta, 97 Cal.App.4th 740 (2002); 

14 • Wilkinson v. South City Ford. 2010 Cal.App.Unpub. LEXIS 8680 (2010); 

15 • Church of Scientology v. Wollersheim, 42 Cal.App.4th 628 (1996). 

16 In addition, numerous trial courts have relied upon my testimony in unpublished fee orders. 

17 Plaintiffs' Counsel's Request For A 33.3% Common Fund Fee Is Reasonable 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

l l. In this case, I have been asked by Plaintiffs' Counsel to express my opinion as to 

the reasonableness of the 33.3% percentage-based fee they are requesting. To form this opinion, l 

have reviewed numerous documents in the case, including: (I) various orders from this Court, 

including the Court's Order Granting in Part and Denying in Part Plaintiffs' Motion for Summary 

Judgment, Ridgeway v. Wal-Mart Stm·es, Inc., 107 F. Supp. 3d 1044, 1053-55 (N.D. Cal. 2015); 

(2) the completed Jury Verdict Forms dated Nov. 23, 2016 (Dkt. No. 529); (3) the Order 

Granting in Part and Denying in Part Plaintiffs' Post Trial Motion, filed Jan. 25, 2017; (4) the 

Judgment dated Jan. 25, 2017 (Okt. No. 555); (5) Plaintiffs' Oppositions to Defendant's 

Renewed Rule 50 and New Trial motions; (6) Plaintiffs' Memorandum of Points and Authorities 

ISO Motion for Reasonable Attorneys' Fees, Costs, Expenses, and Enhancement Awards (7) the 

7 
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1 declarations of Class Counsel Lawrence Artenian, Andrew Jones, Nicholas Wagner, Stanley 

2 Saltzman, and Jacob Weissberg in support of this motion; and (8) the Declaration of Guy 8. 

3 Wallace in support of this motion. 

4 12. It is my understanding that Plaintiffs' Counsel request an attorneys' fee award of 

5 $20,266,670.20, first on a percentage basis as 33.3% of the $60,800,011.60 common fund fund 

6 that has been recovered by the Class in this action, and second, under California Labor Code 

7 § l l 94(a), based on the lodestar-multiplier method, with the statutory fee to be credited to the 

8 Class. For purposes of the lodestar cross-check, as well as for the statutory fee requested by 

9 Plaintiffs to serve as a credit to the Class, I also have been informed that Plaintiffs' Counsel's 

10 documented lodestar, based on current rates and net of Counsel's significant billing judgment 

11 adjustments, is $6,956,852.14; the common fund fee requested thus equates to a 2.91 lodestar 

12 enhancement. 

13 13. In my opinion, a 33.3% fee award from a $60,800,011.60 fund equating to a 2.9 l 

14 lodestar enhancement is well within the range ofreasonable fee awards in comparable class 

15 actions, both as a common fund fee and as a statutory fee. For common fund fee applications like 

16 this one, district courts in the Ninth Circuit have the discretion to use either the lodestar method 

17 or the percentage-of-the-fund method in common fund cases. See Paul, Johnson, Alston & Ilunt 

18 v. Graulty, 886 F.2d 268, 272 (9th Cir. 1989). In light of the well-recognized disadvantages of 

19 the lodestar method and the well-recognized advantages of the percentage-of-the-fund method 

20 (see Brian T. Fitzpatrick, Do Class Action lawyers Make Too Little?, 158 U. Pa. L. Rev. 2043, 

21 205 l (20 l 0) [hereinafter '"Class Action Lawyers"]), Class Counsel have utilized the percentage-

22 �o�f�-�t�h�e�~�f�u�n�d� method, which is the method generally used unless special circumstances dictate 

23 otherwise (e.g., the settlement calls for non-monetary relief that is more substantial than the 

24 monetary relief but the non-monetary relief cannot be fairly valued). [agree with that decision. 

25 

26 

27 

28 

14. Courts usually examine a number of factors when deciding what percentage to 

award plaintiffs' counsel under the percentage-of-the-fund approach. See Fitzpatrick, An 

Empirical Study of Class Action Settlements and Their Fee Awards, 7 J. Empirical L. Stud. 811, 
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