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1
2

DECLARATION OF JULIAN HAMMOND
I.

3
4

INTRODUCTION
1.

I am over 18 years of age. I have personal knowledge of the facts set forth in this

declaration and could and would testify competently to them.

5

2.

I am an attorney admitted to practice law in the federal and state courts of

6

California and the state court of New York. I am also admitted to practice as a Barrister-at-Law in

7

both the New South Wales and Victorian Supreme Courts, located in Australia. I am admitted to

8

practice law pro hac vice before this Court.

9

3.

I am the founding shareholder of the law firm HammondLaw, P.C.

10

(“HammondLaw”) and co-lead counsel, along with Ackermann & Tilajef, P.C. and Law Offices of

11

India Lin Bodien, for the named for Plaintiff Steven Eilerman (“Plaintiff”) and the proposed

12

settlement class (the “Class”) in the above-captioned matter.

13

4.

I make this Declaration in support of Plaintiff’s Unopposed Motion for Preliminary

14

Approval of Class Action Settlement Agreement seeking this Court’s approval of the Joint

15

Stipulation and Class Action Settlement Agreement (“Settlement Agreement”) attached as Exhbit

16

1 to this Declaration, executed by the parties to settle this Action. I have no knowledge of the

17

existence of any conflict of interest between me and my firm and the Plaintiff, on the one hand, and

18

any Class Member, on the other hand.

19
20

II.

ATTORNEY EXPERIENCE
5.

Since founding HammondLaw in 2010, I have devoted a substantial percentage of

21

my practice to litigating wage and hour violations, the bulk of them being class actions.

22

HammondLaw has represented thousands of employees in wage and hour class actions and in

23

individual discrimination and wage and hour claims. Many of these class actions were unpaid wage

24

claims brought on behalf of truck drivers paid on a piece-rate basis who were not paid separately

25

and hourly for rest breaks.

26

6.

My co-counsel Craig Ackerman, the founder and managing shareholder of
2
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1

Ackermann & Tilajef and a labor and employment law practitioner since 1997, has amassed a

2

significant amount of experience in complex and class action litigation in this practice area. Mr.

3

Ackermann is also admitted to practice law pro hac vice before this Court.

4

7.

Ackermann & Tilajef, P.C. and HammondLaw, P.C. have been certified by

5

numerous federal and state courts as competent and adequate class counsel or co-class counsel in

6

wage and hour class actions, involving identical claims alleged under statutes very similar to those

7

asserted here, including the following:

8

•

9
10

•

11
12
13

•

14
15

•

16
17

•

18
19
20

•

21
22

•

23
24

•

25
26

•

Clayton v. Knight Transp., Inc., 2012 U.S. Dist. LEXIS 98459 (E.D. Cal. July 15,
2012) (certifying AT as co-class counsel for a class action brought on behalf of a
class of individuals who failed to receive minimum wage compensation for time
spent in standardized new hire “orientation” classes);
Morrison v. Knight Transportation, Inc., Case No. 228016 (Cal. Super. Ct. Tulare
Cnty. Nov. 13, 2009) (certifying AT as co-class counsel for a class of over 2,000
truck drivers as to their meal break claims following contested class certification
motion);
Trujillo v. WinCo Foods, LLC, Case No. 622364 (Cal. Super. Ct. Stanislaus Cnty.
Jan. 1, 2009) (certifying AT as co-class counsel for a class action alleging meal and
rest period claims for more than 160 drivers following contested class certification
motion);
Downs, et al. v. US Foods, Inc. dba US Foodservice, Case No. 3:10-cv-02163
EMC (N.D. Cal. September 12, 2012) (certifying HammondLaw as co-class
counsel for $3 million settlement reached on behalf of approximately 950 truck
drivers);
Moy, et al. v. Young’s Market Co., Inc., Case No. 30-2011-00467109- CU-OECXC (Cal. Sup. Ct. Orange Cty. November 8, 2013) (certifying HammondLaw as
co-class counsel for $2.3 million settlement on behalf of approximately 575 sales
representatives);
Garza, et al. v. Regal Wine Company, Inc. & Regal III, LLC, Case No.
RG12657199 (Cal. Sup. Ct. Alameda Cty. February 21, 2014) (certifying
HammondLaw as class counsel for $1.7 million settlement on behalf of
approximately 317 employees);
Lange v. Ricoh Americas Corporation, Case No. RG136812710 (Cal. Sup. Ct.
Alameda Cty. August 18, 2014) (certifying HammondLaw as co-class counsel for
$1,887,060 settlement on behalf of approximately 550 sales representatives);
Kruger v. Kiwi Crate, Inc. Case No: 1-13-CV-254550 (Cal. Sup. Ct. Santa Clara
Cty. February 19, 2015) (Credit settlement certifying HammondLaw as class
counsel for a settlement on behalf of approximately 8,900 subscribers to Kiwi
Crate);
Mayton et al v. Konica Minolta Business Solutions USA, Inc., Case No.
3
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1
2
3

•

4
5

•

6
7

•

8
9
10

•

11
12

•

13
14

•

15
16
17

•

18
19

•

20
21

•

22
23

•

24
25
26

•

RG12657116 (Cal. Sup. Ct. Alameda Cty. March 4, 2015) (certifying
HammondLaw as co-class counsel for $1,225,000 settlement on behalf for
approximately 620 outside sales representatives);
Cooper et al. v. Savage Services Corporation, Inc., Case No. BC578990 (Cal. Sup.
Ct. L.A. Cty. October 19, 2015)(certifying HammondLaw and Ackermann &
Tilajef as co-class counsel for $295,000 settlement on behalf of approximately 115
truck drivers);
Gallardo et al. v. Canon Solutions America, Inc., Case No. CIVDSS1500375 (Cal.
Sup. Ct. San Bernardino Cty. August 5, 2015) (certifying HammondLaw and
Ackermann & Tilajef as co-class counsel for $750,000 settlement on behalf for
approximately 320 outside sales representatives);
Garcia et al v. Sysco Los Angeles, et al., Case No. BC560274 (Cal. Sup. Ct. L.A.
Cty. November 12, 2015) (certifying HammondLaw and Ackermann & Tilajef as
co-class counsel for a $325,000 settlement on behalf of approximately 500 truck
drivers);
Harris v. Toyota Logistics, Case No. C 15-00217 (Cal. Sup. Ct. Contra Costa Cty.
February 9, 2016) (certifying HammondLaw and Ackermann & Tilajef as co-class
counsel as co-class counsel for $550,000 settlement reached on behalf of
approximately truck 125 drivers);
Alcazar v. US Foods, Inc. dba US Foodservice, Case No. BC567664 (Cal. Sup. Ct.
L.A. Cty. March 18, 2016) (certifying HammondLaw and Ackermann & Tilajef as
co-class counsel for a $475,000 settlement on behalf of approximately 634 truck
drivers, and approving India Lin Bodien’s hourly rate);
O’Beirne et al. v. Image Source, Inc., Case No. 30-2015-00801066-CU-OE-CXC
(Cal. Sup. Ct. Orange Cty. September 7, 2016) certifying HammondLaw and
Ackermann & Tilajef as co-class counsel in $393,300 settlement on behalf of
approximately 132 outside sales representatives);
Garcia et al. v. Zoom Imaging Solutions, Inc. SCV0035770 (Cal. Sup. Ct. Placer
Cty. September 8, 2016) (certifying HammondLaw and Ackermann & Tilajef as
co-class counsel in a $750,000 settlement on behalf of approximately 166 sales
representatives and service technicians);
Mead v. Pan-Pacific Petroleum Company, Inc., Case No. BC555887 (Cal. Sup. Ct.
L.A. Cty. August 30, 2016) (certifying HammondLaw and Ackermann & Tilajef as
co-class counsel in a $450,000 settlement on behalf of approximately 172 truck
drivers);
Dixon v. Hearst Television, Inc., Case No. 15CV000127 (Cal. Sup. Ct. Monterey
Cty. September 15, 2016) (certifying HammondLaw as class counsel in a $432,000
settlement on behalf of approximately 55 outside sales representatives);
Araiza et al. v. The Scotts Company, L.L.C., Case No. BC570350 (Cal. Sup. Ct.
L.A. Cty. September 19, 2016) (certifying HammondLaw and Ackermann &
Tilajef as co-class counsel in a $925,000 settlement on behalf of approximately 570
merchandisers; Labor Code 226(a) class action on behalf of approximately 120
other salaried employees);
Cruz v. Blackbelt Enterprises, Inc., Case No. 39-2015-00327914-CU-OE-STK
4
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1
2
•

3
4
5
6
7

8.

Ackermann & Tilajef, P.C. and HammondLaw, PC. are also currently putative

class counsel or co-class counsel in numerous pending putative class actions including:
•

8
9
10
11

•
•

12
13

•

14
15
16
17
18

•
•
•

19
20

•

21
22
23
24
25
26
27
28

(Cal. Sup. Ct. San Joaquin Cty. September 22, 2016) (certifying HammondLaw and
Ackermann & Tilajef as co-class counsel in a $250,000 settlement on behalf of
approximately 79 truck drivers); and
Sansinena v. Gazelle Transport Inc., Case No. S1500-CV- No 283400 (Cal. Sup.
Ct. Kern Cty. December 8, 2016) (co-class counsel with Ackermann & Tilajef in a
$264,000 settlement on behalf of approximately 314 truck drivers).

•
•
•

Maldonado v. Heavy Weight Transport, Inc, Case No. 2:16-cv-08838 (C.D. Cal.)
(co-class counsel with Ackermann & Tilajef in a putative class action on behalf of
approximately 90 truck drivers);
Russell v. Young’s Commercial Transfer, Inc., Case No. PCU265656 (Cal. Sup. Ct.
Tulare Cty.) (co-class counsel with Ackermann & Tilajef in a putative class action
on behalf of approximately 818 truck drivers);
Keyes v. Valley Farm Transport, Inc., Case No. FCS046361 (Cal. Sup. Ct. Solano
Cty.) (co-class counsel with Ackermann & Tilajef in a $497,000 preliminarily
approved settlement in a putative class action on behalf of approximately 316 truck
drivers);
Martinez v. Estes West dba G.I. Trucking, Inc., Case. BC587052 (Cal. Sup. Ct.
L.A. Cty.) (co-class counsel with Ackermann & Tilajef in a $425,000 preliminarily
approved settlement in a putative class action on behalf of approximately 156 truck
drivers);
Moss et al. v. USF Reddaway, Inc., Case No. 5:15-cv-01541 (C.D.Cal.) (co-class
counsel with Ackermann & Tilajef on behalf of approximately 600 truck drivers);
Martinez v. Knight Transportation, Case No. 1:16-cv-01730 (E.D. Cal. - Fresno)
(co-class counsel with Ackermann & Tilajef in a putative class action on behalf of
approximately 200 truck drivers);
Bender et al. v. Mr. Copy, Inc., Case No. 30-2015-00824068-CU-OE-CXC (Cal.
Sup. Ct. Orange Cty.) (co-class counsel with Ackermann & Tilajef in a putative
class action on behalf of approximately 250 outside sales representatives);
Bowie v. Roadrunner Transportation Services, Inc., Case No. BC586217 (Cal. Sup.
Ct. L.A. Cty.) (co-class counsel with Ackermann & Tilajef in a putative class
action on behalf of approximately 500 truck drivers);
Numi v. Interstate Distributor Co., Case No. RG15778541 (Cal. Sup. Ct. Alameda
Cty.) (co-class counsel with Ackermann & Tilajef in a putative class action on
behalf of approximately ximately 3,200 truck drivers);
Hogue v. YRC, Case No. 5:16-cv-01338 (C.D. Cal. - Riverside) (co-class counsel
with Ackermann & Tilajef in a putative class action on behalf of approximately
350 truck drivers);
Keyes v. Vitek, Inc., Case No. 2016-00189609 (Cal. Sup. Ct. Sacramento Cty.) (coclass counsel with Ackermann & Tilajef in a putative class action on behalf of
approximately 90 truck drivers);
5
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•

1
2

•

3
4
5
6
7
8

9.

several years. She is currently serving as local counsel or class counsel in at least six other wage
and hour class actions in Washington state including the following actions pending in Washington
state:
•

9
10
11
12
13
14
15
16
17

Beneby v. San Joaquin Valley College, Case No. BC635813 (Cal. Sup. Ct. Los
Angeles Cty.) (class counsel in a putative class action on behalf of approximately
100 adjunct professors); and
Hillman v. Kaplan, Case No. RG16833417 (Cal. Sup. Ct. Alameda Cty.) (class
counsel in a putative class action on behalf of approximately 100 adjunct
professors).
Our other co-counsel, India Lin Bodien, has represented workers in Washington for

III.

Stone v. Interstate Distributor Co., Case No. 15-2-1462-8 (Wash. Sup. Ct. Pierce
Cty.) (co-class counsel with Ackermann & Tilajef and India Lin Bodien in a
putative class action on behalf of approximately 730 truck drivers);
• McMakin v. Dominos, Case No. 16-2-20655-7 (Wash. Sup. Ct. Kings Cty.) co-class
counsel with Ackermann & Tilajef and India Lin Bodien in a putative class action
on behalf of approximately 65 truck drivers);
• Hedglin v. Swift Transportation Company of Arizona, L.L.C., Case No.
3:16−cv−05127−RJB (W.D. WA- Tacoma) (co-class counsel with Ackermann &
Tilajef and India Lin Bodien in a putative class action on behalf of approximately
600 truck drivers); and
• Newton v. Oak Harbor, Case No. 16-2-11137-8 KNT (Wash. Sup. Ct. King Cty.)
(co-class counsel with Ackermann & Tilajef and India Lin Bodien in a putative
class action on behalf of approximately 150 truck drivers).
FACTUAL AND PROCEDURAL HISTORY
10.

The attorneys I supervise, and I, have performed substantial work and diligently

18

investigated and prosecuted this case to a successful conclusion. Our work, in conjunction with co-

19

counsel, resulted in the creation of a significant settlement fund for the benefit of the Class. We

20

avoided protracted litigation by conducting considerable investigation before filing suit related to

21

the class claims, and efficiently communicated with Defense counsel such that the parties could

22

successfully evaluate and settle the case. Because of the risks involved in litigating the case and

23

the contested legal and factual issues, Plaintiff’s Counsel believe this settlement to be fair,

24

reasonable, and adequate.

25
26

11.

From Plaintiff’s investigation and analysis of information gathered both before and

after initiating this claim, including information provided by the Defendant, conversations with
6
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1

Plaintiff, the sworn declaration testimony of 5 class members, Defendant’s Notice of Removal, and

2

other pleadings filed in this matter, Class Counsel learned the following information:

3

a) McLane is a wholesale distribution company that provides grocery and non-food

4

consumer products to retailers and convenience stores and to restaurants throughout

5

the United States.

6

b) McLane is divided into three business units: grocery distribution, foodservice

7

distribution, and beverage distribution. McLane’s grocery distribution unit, which

8

includes McLane Northwest, operates facilities in 19 states. McLane Northwest’s

9

distribution center is located in Lakewood, Washington and delivers grocery

10

products from Lakewood to grocery, convenience and retail stores throughout the

11

Pacific Northwest, including Washington, Idaho, Oregon, Montana and Wyoming.

12

c) During the time period between March 17, 2016 and December 31, 2017 (“Class

13

Period”), Defendant employed approximately 250 truck drivers in Washington

14

State (“Class Members”) to transport groceries by truck from Lakewood to

15

McLane’s customers located throughout its Pacific Northwest.

16

d) During the Class Period, Defendant compensated drivers based on a piece-rate

17

formula consisting of a combination of a per-mile rate, a percentage of revenue,

18

and a percentage of the weight of the load. Plaintiff and Class Members were paid

19

an average effective hourly rate of $38.90 per hour.

20

e) Plaintiff and other Class Members typically worked 8.1 hours per day, 5 days per

21

week, meaning they are entitled to two paid 10-minute rest breaks per day (one 10-

22

minute rest break for each 4 hours of work). Plaintiff and Class Members were also

23

entitled to compensation at the overtime rate of 1.5 times their normal hourly rate

24

for hours worked in excess of 40 hours per week.

25

f) Plaintiff and Class Members worked an aggregate 66,102 workdays over the three-

26

year period ending March 17, 2016, or approximately 1,836 days per month. Using
7
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1

an end date of December 31, 2016, Class Members worked a total of 82,627 days

2

(9 additional months * 1,836 days per month= 16,525 additional work days).

3

g) Defendant did not pay additional and separate pay on an hourly basis for rest

4

breaks as explicitly required under the Washington Supreme Court’s ruling in

5

Demetrio v. Sakuma Bros. Farms, Inc., that was published on July 16, 2015, and

6

pursuant to the regulatory law and pertinent decisions prior to Sakuma which

7

clearly point to the requirement that all workers, whether paid on an hourly or

8

piece-rate basis, had to be separately compensated for rest breaks.

9

h) Defendant also did not provide a rest break at all, and therefore was required to pay

10

separate pay for missed rest breaks at the legally required overtime rate of 1.5 times

11

the regular rate of pay.

12

12.

On March 17, 2016, Plaintiff filed his class action Complaint in the Pierce County

13

Superior Court alleging causes of action for Defendant’s failure to pay hourly and separate wages

14

for time spent on statutory rest periods apart from and in addition to their piece-rate pay, failure to

15

pay rest breaks at the overtime rate, failure to pay all wages due and payable for compensable time

16

associated with rest periods, failure to issue accurate itemized wage statements, and failure to pay

17

all wages due at established pay periods. On April 22, 2016, Defendant removed the case to the

18

District Court in Tacoma.

19

13.

In anticipation of the issues inherent to wage and hour class action litigation and

20

detailed below, the Parties continuously engaged in discussion and correspondence about the

21

procedural and substantive merits of the complaint, as well as the costs to the parties of further

22

litigation. From these discussions, the parties agreed that the case was appropriate for mediation

23

based on the complexity of issues and high level of risk for both sides.

24

14.

In preparation for the mediation, the Parties exchanged highly relevant information

25

including (a) class size, (b) the number of days worked by the Class, (c) the average number of

26

hours worked per day (and thus the number of statutorily required rest breaks), (d) the number of
8
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1

overtime hours worked during the Class Period, and (b) Class Members’ effective average hourly

2

rate of pay. Plaintiff’s counsel also conducted numerous interviews with putative Class Members,

3

gathering declarations from 5 of them. Plaintiff produced, and Plaintiff’s counsel further analyzed

4

numerous documents including employee handbooks and Class Members job descriptions.

5

15.

On October 26, 2016, the parties participated in a full-day mediation led by highly

6

skilled and experienced mediator Hon. Edward Infante (Ret.). Prior to the Mediation, the Parties

7

submitted detailed mediation briefs to Judge Infante, supported by excerpts of the evidence

8

contained in the pleadings and the parties’ respective independent research and investigation.

9

16.

I personally attended the mediation, and was accompanied by Barry Goldstein, of

10

counsel to Goldstein, Borgen, Dardarian & Ho, who attended as Class Counsel’s settlement

11

consultant. Mr. Goldstein has represented plaintiffs in dozens of employment wage and hour class

12

actions and has a great deal of experience in that area of practice, having practiced employment

13

law and worked with employment class actions for more than 35 years.

14

17.

Being unable to reach an agreement at the mediation, the Parties continued to

15

negotiate in good faith with the mediator’s assistance over the months following the mediation.

16

Only after months of intensive and hard-fought negotiations, including numerous e-mail and

17

telephonic meet and confers, did the Parties accept the mediator’s proposal, as fully specified in

18

the Settlement Agreement before this Court.

19

Plaintiff’s Allegations and Estimated Damages

20

18.

In his Complaint, Plaintiff alleged (a) that Defendant failed to pay hourly and

21

separate wages for time spent on statutory rest periods apart from and in addition to their piece-

22

rate pay; (b) failed to pay overtime for hours worked in excess of 40 hours per week; (c) failed to

23

pay all wages due and payable for compensable time associated with rest periods; and (d) failed to

24

issue accurate itemized wage statements. In addition to unpaid rest break pay at the overtime rate,

25

Plaintiff alleged that Defendant was liable for double damages for its willful violation of

26

Washington state’s wage and hour statutes.
9
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1
2

19.

Based on the information provided by Defendant, Plaintiff estimated class wide

damages as follows:

3

a.

Defendant’s maximum exposure for unpaid rest breaks is $1,060,682.

4

Plaintiff arrived at this number by multiplying the $38.90 average hourly rate by 0.33 hours,

5

representing two 10-minute rest breaks per workday. This resulted in $12.84 of unpaid rest breaks

6

for each day. Plaintiff then multiplied the unpaid rest breaks by the 82,627 estimated aggregate days

7

worked by Class Members.

8
9

b.

Plaintiff estimated Defendant’s maximum exposure for unpaid rest breaks

using the overtime rate as $1,591,024. Plaintiff arrived at this number by multiplying the unpaid

10

rest breaks at the regular rate of pay ($1,060,682) by 1.5, representing the overtime rate under

11

Washington law.

12

c.

Plaintiff estimated Defendant’s liability for double damages as $1,591,024.

13

Plaintiff simply doubled the total amount of unpaid rest breaks at the overtime rate to arrive at the

14

amount of double damages.

15

20.

Thus, Plaintiff calculated Defendant’s liability for rest breaks only is $1,060,682 and

16

maximum liability for all claims, including overtime and double damages, as $3,182,048. A

17

spreadsheet containing summary of Plaintiff’s estimated damages is attached as Exhibit 2.

18

Defendant’s Defenses

19

21.

Following its receipt of the Complaint, McLane denied the allegations in the

20

Complaint, and maintained that it could not be held be held liable for several the reasons discussed

21

in detail below, including (1) that Plaintiff’s claims are preempted by federal law; (2) Defendant

22

could defeat class certification; and (3) Defendant could win on the merits either on summary

23

judgment or at trial. These arguments drastically reduced Defendant’s liability in this case.

24

Preemption Defense

25

22.

26

As a preliminary matter, McLane asserted a federal preemption defense to

Plaintiff’s claims that Plaintiff’s rest break and wage/hour claims are subject to federal preemption
10
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1

based on the Federal Aviation Authorization Administration Act (“FAAAA”) of 1994. The

2

FAAAA states that any local or state law that significantly impacts prices, routes or services of a

3

motor carrier is preempted and null and void. The trucking industry believed, and has argued for

4

many years, that the FAAAA preempted California’s meal and rest break laws. Only until a recent

5

decision holding that the FAAAA does not preempt state law regarding meal and rest breaks was

6

there clear authority that state law regarding rest break and wage/hour claims was applicable to

7

employees in the motor carrier transportation industry. See Dilts v. Penske Logistics, LLC et al.,

8

769 F.3d 637 (9th Cir. July 9, 2014), The Supreme Court denied writ of certiorari in Dilts ending

9

the issue in the Ninth Circuit.

10

23.

Nonetheless, McLane vigorously asserted that Plaintiff’s claims are preempted by

11

the FAAAA. First, McLane argued the Dilts is factually distinguishable in several important ways,

12

including that plaintiffs in Dilts drove routes solely in California, unlike Class Members who spend

13

at least half of their time outside of Washington State. Therefore, the Dilts holding only applies to

14

intrastate drivers, not to interstate drivers like Class Members. For Class Members, the Hours of

15

Service promulgated by the Federal Motor Carrier Safety Administration, rather than Washington

16

state law, applies to their rest break claims.

17

24.

Second, McLane pointed to recent Congressional efforts to overturn Dilts. House

18

Republicans, led by Jim Denham, have three times passed legislation in the House to over-turn

19

Dilts and to preempt state meal and rest break claims (and piece-rate claims) as applied to trucking

20

companies. Notably, the legislation includes a provision that if Congress passes it, then it will be

21

retroactive, but also states that its intent is to clarify what the law was all along rather than modify

22

such law, so that the ex post facto legislation is legal.

23

25.

While these attempts have so far been unsuccessful, Senator Barbara Boxer, a

24

Senate Democrat on the Senate Transportation Committee who led the fight to stop it each time,

25

has now retired. Further, the American Trucking Association has announced that it is confident that

26

legislation nullifying retroactively all state meal and rest break and piece-rate laws will pass
11
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1

sometime in 2017. This poses a mortal risk to breaks and piece-rate trucking wage and hour cases

2

because if such legislation passes, these cases will immediately become worthless.

3

Class Certification Defense

4

26.

McLane maintained that individualized issues would predominate among putative

5

class members in that McLane did not maintain rest break records, and some drivers took rest

6

breaks, while others did not. As a result, there would be no simple way to ascertain who was part of

7

the class, either for liability or damages purposes.

8

27.

Plaintiff’s counsel disagreed with McLane and believed that each of these claims

9

would have been successfully tried on a class-wide basis through representative testimony from

10

Class Members, management testimony, statistical sampling, expert testimony, and company

11

documents, including the company DOT logs showing each Class Members’ hours worked in and

12

out of Washington State, and McLane’s compensations policies. Plaintiff also pointed to certified

13

classes in other meal and rest break claims. However, Plaintiff also recognizes that such procedures

14

raise difficult management and proof issues and, accordingly, there is a risk that the Court may

15

have denied class certification or, if it initially certified the class, later decertified it if the trial

16

procedures appeared to become unmanageable.

17

Defenses on the Merits

18

28.

Plaintiff and his counsel also recognize that there is risk on the merits of their

19

claims. McLane asserts several defenses including (1) that Class Members are paid an hourly

20

“Delay Pay” to compensate them for time spent in non-productive work, including resting, and

21

therefore received separate and hourly pay; (2) that Defendant provided a mechanism through

22

which Class Members could request, and receive, additional pay using a readily-available

23

“supplemental payroll” form; and (3) that any rest breaks incurred outside of Washington State are

24

not compensable because Washington State law does not apply out of state. Defendant alleged that

25

over 50% of the rest breaks would occur while Class Members’ were working outside of

26

Washington, so the maximum damages should be reduced by at least 50% of the Class Period.
12
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1

29.

As to Plaintiff’s overtime claims, Defendant asserted (1) that Class Members are

2

not entitled to overtime because they received their rest breaks, albeit unpaid ones, so this time is

3

not compensable at the overtime rate; and (2) under Washington law, Class Members are not

4

entitled to overtime pay because Class Members were paid an effective hourly rate of over $38 per

5

hour, which is “reasonably equivalent” to the overtime required under Washington law.

6

30.

McLane further argued that even it did fail to pay separately and hourly for rest

7

breaks, damages would only accrue from the date the Sakuma decision was issued, i.e., July 16,

8

2015, because up to that point Washington law was unsettled as to piece-rate workers rest breaks.

9

This effectively reduces the maximum damages by 50% of the Class Period.

10

31.

Finally, Defendant asserted that because Plaintiff’s third and fourth causes of action

11

(for inaccurate wage statements and failure to pay wages) are entirely derivative of the first cause

12

of action, the same defenses apply.

13

32.

As to Plaintiff’s claim for double damages, McLane argues that under Washington

14

law, double damages are only awarded when the non-payment of wages is the result of knowing

15

and intentional action, and not the result of a bona fide dispute as to the obligation of payment.

16

Here, there is a bona fide dispute as to the obligation of payment, at least prior to the Sakuma case,

17

because up to that point Washington law was unsettled as to piece-rate workers rest breaks. This

18

means that at a minimum, double damages for unpaid rest breaks incurred prior July 16, 2015 are

19

not recoverable. McLane further argued that Class Members agreed to Defendant’s compensation

20

scheme, and cannot now seek double damages for those unpaid wages.

21

33.

Finally, Defendant asserted that because Plaintiff’s third and fourth causes of action

22

(for inaccurate wage statements and failure to pay wages) are entirely derivative of the first cause

23

of action, the same defenses apply.

24
25
26

FAIRNESS, ADEQUACY, AND REASONABLENESS OF SETTLEMENT
34.

Given my experience as an employment and wage and hour litigator, and based on

my own investigation and evaluation and consultation with my co-counsel, I believe the proposed
13
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1

Settlement addresses all of the allegations of violations of Washington state law by Defendant, and

2

provides adequate monetary relief to Plaintiff and Class Members. The estimated 250 Class

3

Members will enjoy substantial monetary relief from the approximately $486,666 Net Settlement

4

Fund that will be available for distribution, amounting to an average recovery per class member of

5

nearly $3,100 gross and $1,946 net. In my experience, both of these amounts are substantial

6

recoveries for class members in a class action involving wage and hour claims, and in particular

7

rest break claims.

1

8

35.

2

In light of the maximum recoverable damages of $1,060,682 for unpaid rest breaks,

9

I believe that this settlement is an excellent result. The Settlement Fund represents approximately

10

73% of Class Counsel’s estimate of the full value of the class’ potential recovery on the claims for

11

unpaid rest breaks. Although the Settlement Fund amount is only 24% of the maximum total

12

damages of $3,182,048 (including $2,121,365 in overtime pay and double damages, or 2/3 of the

13

maximum damages) if Plaintiff were to prevail on the issues of federal preemption, class

14

certification, all liability determinations, and the disputed issue regarding the liability for double

15

damages, I believe that the very significant risks in those determinations warrant a discount of that

16

degree from the maximum possible recovery in an “everything goes right” scenario. A spreadsheet

17

detailing Plaintiff’s damages analysis is attached as Exhibit 2.

3

4

18

36.

5

Considering the significant risks if Plaintiff had to continue with the litigation, it is

19

my professional opinion, based on my experience, that the Settlement is fair, reasonable, and

20

adequate in light of all known facts and circumstances, including the risks posed by the defenses

21
22

1

($775,000/250)

23

2

($486,666/250)

3

($775,000/$1,060,682)

4

($775,000/$3,182,048)

5

($1,060,682/$3,182,048)

24
25
26

14
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1

asserted by Defendant on the merits, the uncertainties regarding class certification, and issues

2

concerning the amount of damages that might be recovered, as well as the potential danger that

3

Congress may pass a bill retroactively preempting Washington state law application to truck

4

drivers.

5

FAIRNESS OF THE PROPOSED ENHANCEMENT FEE

6

37.

The proposed Enhancement Awards of $5,000 for the Named Plaintiff is fair and

7

reasonable. Plaintiff was instrumental in prosecuting this lawsuit and was an important source of

8

information during the course of this litigation. Plaintiff provided invaluable assistance to Class

9

Counsel and the Class in this case, including providing factual background for the proposed

10

mediation and the Complaint; participating in phone calls to discuss litigation and settlement

11

strategy; providing relevant documents including McLane’s employee handbook and Class

12

Members job descriptions; providing Class Member contact information; traveling from

13

Washington to San Francisco to attend the full-day mediation, and reviewing the settlement

14

agreement. Plaintiff agreed to participate in this case with no guarantee of personal benefit.

15

Further, Plaintiff agreed to undertake the financial risk of serving as Class Representative and

16

exposed himself to the risk of negative publicity by anyone who opposed this case. Moreover, the

17

requested $5,000 Incentive Payment for the Named Plaintiff falls within the range of incentive

18

payments typically awarded to Class Representatives in similar class actions. Defendant does not

19

oppose payment of $5,000 as service awards to these individuals.

20

ATTORNEYS’ FEES AND COSTS

21

Contingent Risk of Case

22

38.

Plaintiffs’ Counsel seek an award of $258,333, or 33% of the common fund created

23

by the settlement in this case, as provided for in the Settlement Agreement. Class Counsel took this

24

case on a contingency fee basis. Plaintiff or class members were not obligated to us for any fees,

25

and we advanced all of the costs of litigation. Recovery of costs or fees was entirely contingent on

26

a successful outcome to the case. The amount of uncompensated time expended was substantial,
15
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1

and Class counsel’s significant financial outlays would have been entirely lost if the case were not

2

won.

3

39.

Like most important and complex employment class actions, in this case some of

4

the risks could be assessed at the outset of the case, but others could not be anticipated and

5

developed over the course of the litigation. Such unpredictable factors include, of course, the

6

possibilities of changes or developments in the law, and actions by defendants or defense counsel.

7

In this case, a particularly risk-enhancing factor was that Congress is again considering a law

8

retroactively preempting Washington state’s rest break law applicable to Class Members, which

9

would render this case worthless.

10

40.

Although this case is of a general type familiar to us, it was different and riskier in

11

two very important ways. This was one of the first rest break cases litigated by either of the Class

12

Counsel firms in Washington state. We believed that this had the potential to make the litigation

13

more complicated, and the chances of success, and the magnitude of the recovery if we prevailed,

14

more limited.

15

41.

The outcome of litigation is inherently uncertain, and the process is typically slow.

16

Thus, even were Plaintiff to prevail in this case on motions, or at trial, appellate risk and delay

17

could further jeopardize the chance of meaningful recovery for the class. My firm is involved in

18

several cases – both state and federal courts - in which recovery has been delayed for years; and we

19

have also litigated cases where the class obtains nominal or no recovery despite, in my professional

20

opinion, having meritorious claims. In several other cases, even though our clients prevailed they

21

and we recovered much reduced damages and fees, either because of the employer’s financial

22

limitations or its insolvency. These factors all had to be considered in our decision to accept the

23

settlement in this case.

24

Hours Worked and Lodestar Value of Time Expended

25

42.

26

As of February 3, 2017 Class Counsel has spent a total of 263 billable hours, worth

$151,598 at our customary billing rates. A copy of a report of the hours, hourly rates, and lodestar
16
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1

value for our firm’s professional staff who billed to this case is attached hereto as Exhibit 3. The

2

above total do not include additional compensable time that will be spent by both firms supervising

3

administration of the notice process and responding to inquiries and issues from or about class

4

members in that process, preparing pleadings and attending the hearing necessary to obtain final

5

approval, supervising payout to class members, responding to inquiries from class members and the

6

Settlement Administrator during the payment process, and submitting any final reports that may be

7

required by the Court. Thus, the hours and lodestar figures will increase before final approval of

8

this settlement.

9
10
11
12
13

43.

My firm has spent approximately 186.4 hours working on this case. Calculated at

the firm’s 2016 billing rates, these hours translate into a lodestar of approximately $107,887.50.
44.

A&T has spent approximately 40.7 hours working on this case. Calculated at

A&T’s 2016 billing rates, these hours translate into a lodestar of approximately $32,20.50
45.

Law Offices of India Lin Bodien has spent approximately 36.3 hours working on

14

this case. Calculated at her 2016 billing rates, these hours translate into a lodestar of approximately

15

$10,890.

16

46.

Class Counsel’s hourly rates used by are the same standard rates that Class Counsel

17

uses to bill the small percentage of our client time which is billed on an hourly basis and that we

18

use in fee applications in cost-shifting cases.

19

Application of Standard Measures of Reasonable Fees

20

47.

In my professional experience, common fund recoveries are a frequently used basis

21

for awarding successful plaintiffs’ attorneys their fees in wage and hour class actions in federal

22

courts. My understanding is that the courts’ bases for favoring common-fund awards include (1)

23

fairly compensating the attorneys based on the benefits brought to the class; (2) providing an

24

incentive for counsel to efficiently litigate cases, rather than spend excessive hours to prolong

25

litigation and justify a higher lodestar; (3) provide incentive for settlement, which is particularly

26

preferred in class actions; (4) equitably spreading the attorneys’ fees among class members who
17
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1

benefit from their work, at a rate that closely mirrors percentages paid on individual contingency

2

fees cases; (5) relieving some of the workload on an overtaxed judicial system while still providing

3

fairness to the class through judicial oversight of class settlements.

4

48.

In the percentage of common fund recoveries in which I have been involved and

5

that I have observed, the percentages awarded often range up to 33 1/3% and sometimes up to 40%.

6

In this case, the 33% requested fee is only slightly more than Class Counsel’s lodestar to date, as

7

described below.

8

49.

Another basis for determining reasonable fees is the lodestar method, used either

9

independently or as a cross-check of the reasonableness of the fees produced by use of the

10

percentage or common-fund method. In this case, the proposed recovery of $258,333 in fees would

11

compensate Class Counsel at only 1.7 times of their lodestar amounts for work done to date, not

12

counting the significant amounts of work remaining up to and after final approval. Such a low

13

multiplier on Class Counsel’s lodestar is a far less lucrative result than we and other Plaintiffs’

14

class action lawyers usually hope and expect to recover when we obtain an excellent recovery for a

15

class in a case of this type.

16

Overall Opinion of Reasonableness of Requested Fees

17

50.

In light of the substantial per-week recovery made for the plaintiff class, reflecting

18

the expertise of class counsel both generally and in light of the particular challenge of this expense

19

reimbursement case in particular, the efficiency and skill with which class counsel litigated this

20

case, the risk incurred, and time and cost expended, it is my professional opinion that the requested

21

fee award is also fair to the class.

22

Recovery of Litigation Costs

23

51.

Plaintiff’s request for out-of-pocket litigation costs and expenses of no more than

24

$15,000 is also fair and reasonable. Exhibit 4 attached to this Declaration accurately summarizes

25

the costs and expenses incurred by our firm in the litigation of this case, by expense category,

26

through February 3, 2017. The total amount of those costs incurred by my firm is $7,849.32
18
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1

(including $1,000 in prospective costs to be incurred during the approval process). The total

2

amount incurred by A&T is $5,441.96 The total litigation costs and expenses actually incurred by

3

Plaintiffs’ Counsel are $13,291.28 (including $1,000 in prospective costs to be incurred during the

4

approval process). This total does not include the additional costs to be incurred during the

5

approval and settlement distribution process.

6
7

I declare under penalty of perjury under the laws of the United States and the State of
Washington that the foregoing is true and correct.

8
9

Executed on this 6th day of February 2017, in Baltimore, Maryland.

10
11
By:

12

s/ Julian Hammond
Julian Hammond

13
14
15
16
17
18
19
20
21
22
23
24
25
26
19
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1
2
3
4
5
6
UNITED STATES DISTRICT COURT

7

FOR THE WESTERN DISTRICT OF WASHINGTON AT TACOMA

8
9

STEVEN EILERMAN, individually and on
behalf of all other similarly situated,

10

Plaintiff,

11

v.

12
13

MCLANE COMPANY, INC. DBA
MCLANE/NORTHWEST, a Washington
corporation,

14

Defendant.

NO.: 3:16-cv-05303-BHS
STIPULATION FOR SETTLEMENT AND
RELEASE OF CLASS ACTION CLAIMS

15
16
17

STIPULATION FOR SETTLEMENT AND RELEASE OF CLASS ACTION CLAIMS

18

This Stipulation For Settlement And Release Of Class Action Claims (“Settlement

19

Agreement” or “Agreement”) is made and entered into by and between Defendant McLane Company,

20

Inc. dba McLane/Northwest (“McLane” or “Defendant”), on the one hand, and Steven Eilerman

21

(“Plaintiff” or “Class Representative”), on his own behalf and as a proposed representative Plaintiff

22

on behalf of the Settlement Class to be certified pursuant to this Settlement Agreement (as described

23

in Paragraph 4, below) and each of the members of that Settlement Class (each, individually, a

24

“Settlement Class Member” and, collectively, “Settlement Class Members”), on the other hand, in

25

Eilerman v. McLane Company, Inc. dba McLane/Northwest (United States District Court for the

26

Western District of Washington, Case No. 3:16-cv-05303-BHS) (the “Litigation”). This Settlement

27
28
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1

Agreement pertains to all claims that have been and/or are asserted in all pleadings that have been

2

filed in the Litigation. This Settlement Agreement is subject to the terms and conditions hereof and

3

the approval of the Court. For purposes of this Settlement Agreement, Plaintiff and Defendant are

4

referred to individually as a “Party” and collectively as the “Parties.”

5

SETTLEMENT AMOUNT

6

As described in detail hereafter, and pursuant to all of the terms and conditions set forth

7

hereafter, Defendant will pay the total amount of Seven Hundred Seventy Five Thousand Dollars

8

($775,000.00) (the “Settlement Fund”), to resolve all of the claims being released herein, as set forth

9

in detail hereafter. This Settlement Agreement is not subject to any reversion of funds to the

10

Defendant, such that the entire settlement amount will be payable if the settlement becomes final as

11

defined and set forth herein.

12
13

BACKGROUND AND RECITALS
1.

On March 17, 2016, Plaintiff filed a putative class action Complaint against Defendant

14

in the Superior Court of the State of Washington, County of Pierce, assigned Case No. 16-2-06259-

15

3 (the “State Court Action”). On April 22, 2016, Defendant removed the State Court Action to the

16

United States District Court for the Western District of Washington (the “Court”), where it was

17

assigned Case No. 3:16-cv-05303, and then assigned to the Hon. Benjamin H. Settle, United States

18

District Judge.

19
20
21

2.

The Parties engaged in informal exchanges of documents and information, including

data regarding putative class members.
3.

On October 26, 2016, the Parties participated in a private mediation with the Hon.

22

Edward Infante (Ret.). At the conclusion of the mediation, Judge Infante made a “mediator’s

23

proposal” that the Parties thereafter conditionally accepted subject to this final Settlement Agreement

24

being negotiated, drafted and executed. The Parties now enter into this Settlement Agreement to

25

resolve the Litigation.

26
27
28

4.

For purposes of this Settlement Agreement, the “Settlement Class” consists of all

STIPULATION FOR SETTLEMENT AND RELEASE OF CLASS
ACTION CLAIMS - 2
NO.: 3:16-cv-05303-BHS

Case 3:16-cv-05303-BHS Document 38-1 Filed 02/06/17 Page 4 of 32

1

individuals who (1) resided in Washington State, (2) were employed by Defendant as a truck driver,

2

(3) who drove at least one route of three hours or more within Washington State, and (4) who were

3

paid on a “per mile” piece-rate basis, at any time from March 17, 2013 through and including

4

December 31, 2016 (the “Settlement Class Period”).

5

5.

No Admission of Liability by the Defendant. Defendant denies any liability or

6

wrongdoing of any kind associated with the claims being released herein. Defendant contends,

7

among other things, that it has complied at all times with all applicable Washington laws and asserts

8

that the Settlement Class Members were properly compensated for all time worked, and otherwise

9

treated at all times in compliance with Washington law. Neither this Settlement Agreement nor any

10

exhibit thereto, nor any other document pertaining to the settlement contemplated herein, may be

11

offered in any other case or proceeding as evidence of any admission by Defendant of any liability

12

on any claims for damages or other relief. Any stipulation or admission by Defendant contained

13

herein is made for settlement purposes only.

14

6.

Nevertheless, in the interest of avoiding the costs and disruption of ongoing litigation

15

and resolving the claims asserted in the Litigation, Defendant believes that the settlement negotiated

16

between the parties and set forth in this Settlement Agreement is fair, reasonable, and adequate.

17

7.

It is the desire of Plaintiff, on his own behalf and on behalf of the Settlement Class

18

Members, to fully, finally, and forever settle, compromise, and discharge any and all claims, rights,

19

demands, charges, complaints, causes of action, obligations or liability of any and every kind that are

20

or have been asserted in the Complaint (hereinafter referred to as the “Settled Claims”). The specific

21

terms of the Releases given by the Class Representative and by the Settlement Class Members who

22

do not opt-out of the settlement are set forth in Paragraphs 28 and 29 hereafter and are not to be

23

construed or interpreted by any language in this Recitals section of this Settlement Agreement.

24
25
26
27
28

TERMS OF THE SETTLEMENT
8.

Stipulation for Conditional Class Certification: The Parties stipulate and agree to the

conditional certification of the Settlement Class in the Litigation for purposes of this Settlement
STIPULATION FOR SETTLEMENT AND RELEASE OF CLASS
ACTION CLAIMS - 3
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1

Agreement only. Should, for whatever reason, the settlement set forth in this Settlement Agreement

2

not become final, the Parties’ stipulation to such class certification as part of this settlement shall

3

become null and void ab initio and shall have no bearing on, and shall not be admissible in connection

4

with, the issue of whether or not certification would be appropriate in a non-settlement context.

5

Defendant expressly reserves its rights and declares that, to the extent Plaintiff may otherwise be

6

permitted to seek class certification, it intends to oppose class certification vigorously should this

7

settlement not become final and putative class action claims are allowed to be pursued in the

8

Litigation or any other action or proceeding.

9

9.

Establishment of the Class Settlement Fund: This settlement is being made on a non-

10

reversionary basis, such that Defendant will pay the entirety of the agreed upon total settlement

11

amount. The agreed total settlement amount is Seven Hundred Seventy-Five Thousand Dollars

12

($775,000.00) (the “Settlement Fund”).

13

10.

The payment by Defendant of the total Settlement Fund of $775,000.00, pursuant to

14

this Settlement Agreement, shall settle and forever resolve all of the Settled Claims, and will include

15

all payments to Settlement Class Members and government taxing authorities, plus (a) the costs of

16

administration of the settlement, (b) all claimed and/or awarded attorneys’ fees and costs, and (c) all

17

claimed and/or awarded enhancement awards to the Class Representative. Specifically included in

18

the Settlement Fund are Defendant’s obligations for all types of employer-side payroll taxes which

19

may be owed as a result of the payments to be made to Settlement Class Members as set forth in this

20

Settlement Agreement, and no additional funding or payment by Defendant will be required for any

21

such obligations. The settlement payments are not being made for any other purpose and will not be

22

construed as “compensation” for purposes of determining eligibility for any health and welfare

23

benefits, unemployment compensation or other compensation or benefits provided by Defendant. In

24

addition, no individual receiving a payment based on this Settlement shall be entitled to any additional

25

or increased health, welfare, retirement or other benefits as a result of their participation in the

26

Settlement.

27
28
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1

11.

Calculation of Net Settlement Fund: The Net Settlement Fund (“NSF”) for the

2

Settlement Class will constitute the total sum from which Settlement Class Members will be paid.

3

The first step in arriving at the NSF to be created for distribution purposes herein shall be to deduct

4

from the total Settlement Fund the costs of administration of the entire settlement, i.e., the Settlement

5

Administrator’s fees and costs, etc. Thereafter, from the remaining sum shall be deducted the

6

applicable approved attorneys’ fees and litigation costs and expenses, and enhancement award for the

7

Class Representative. The remaining sum after all these deductions shall represent the NSF, which

8

will be used to calculate the settlement share that each Settlement Class Member will receive if this

9

settlement becomes Final as defined in Paragraph 12, below.

10

12.

Effective Date:

This Settlement Agreement shall become effective when the

11

settlement is considered as “Final.” For purposes of this Settlement Agreement, “Effective Date” and

12

“Final” mean (i) in the event that the settlement has received Final Approval by the Court and there

13

were no timely objections filed, or that any timely objections have been withdrawn, then upon the

14

passage of the applicable date for any interested party to seek appellate review of the Court’s order

15

of final approval of the settlement without a timely appeal being filed; or, (ii) in the event that one or

16

more timely objections has/have been filed and not withdrawn, then upon the passage of the

17

applicable date for an objector to seek appellate review of the Court’s order of final approval of the

18

settlement, without a timely appeal having been filed; or, (iii) in the event that a timely appeal of the

19

Court’s order of final approval has been filed, then the Settlement Agreement shall be final when the

20

applicable appellate court has rendered a final decision or opinion affirming the Court’s final approval

21

without material modification, and the applicable date for seeking further appellate review has passed.

22

In the event that the Court fails to approve the settlement, or if the appropriate appellate court fails to

23

approve the settlement or if this Settlement Agreement is otherwise terminated: (1) this Settlement

24

Agreement shall have no force and effect and the parties shall be restored to their respective positions

25

prior to entering into it, and no Party shall be bound by any of the terms of the Settlement Agreement;

26

(2) Defendant shall have no obligation to make any payments to the Settlement Class Members,

27
28
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1

Plaintiff or Plaintiff’s counsel; (3) any preliminary approval order, final approval order or judgment,

2

shall be vacated; and (4) the Settlement Agreement and all negotiations, statements, proceedings and

3

data relating thereto shall be deemed confidential mediation settlement communications and not

4

subject to disclosure for any purpose in any proceeding.

5

13.

Attorneys’ Fees and Costs: Subject to the Court’s approval, “Class Counsel” refers to

6

Plaintiff’s Counsel in this Litigation: India Lin Bodien, Esq. of LAW OFFICES OF INDIA BODIEN,

7

Craig J. Ackerman, Esq. of ACKERMANN & TILAJEF, P.C., and Julian Hammond, Esq., Polina

8

Pecherskaya, Esq. and Ari Cherniak, Esq. of HAMMOND LAW, P.C. Class Counsel may apply to

9

the Court for an award of attorneys’ fees and costs and expenses incurred in connection with the

10

prosecution of this matter, and all of the work remaining to be performed by Class Counsel in

11

documenting the Settlement, securing Court approval of the Settlement, carrying out their duties to

12

see that the Settlement is fairly administered and implemented, and obtaining dismissal of the action.

13

Defendant will not object to an award of attorneys’ fees in an amount not to exceed 33% of the

14

Settlement Fund, or $258,333.33, nor will Defendant object to a request by Class Counsel for

15

reimbursement of reasonable costs and expenses in an amount not to exceed $15,000.00, as

16

determined by the Court. Amounts awarded by the Court for attorneys’ fees and costs shall be paid

17

from the Settlement Fund. Class Counsel may choose to have part of any amounts awarded for

18

attorneys’ fees paid directly, if requested in writing by any class counsel, to an annuity or other such

19

financial vehicle which requires direct payment from the settling party or Settlement Administrator,

20

at no additional cost or expense to Defendant.

21

14.

Enhancement Award: Subject to approval by the Court, Defendant will not object to

22

Plaintiff receiving an enhancement award not to exceed $5,000.00 in consideration for serving as a

23

Class Representative. The enhancement award is in addition to the claim share to which Plaintiff is

24

entitled along with all other Settlement Class Members. Plaintiff hereby understands and agrees that,

25

except for employment resulting from Defendant’s or the Released Parties’ acquisition of an existing

26

employer of Plaintiff, he is not eligible for future employment with Defendant or any of the Released

27
28
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1

Parties, that he will not seek or apply for any such employment, that Defendant and the Released

2

Parties are under no obligation and can decline to hire Plaintiff if he applies for or seeks such

3

employment, and Defendant and the Released Parties can terminate Plaintiff’s employment sought

4

and obtained in violation of the foregoing without obtaining Defendant’s written consent. The non-

5

approval by the Court of any requested Class Representative Enhancement shall not be a basis for

6

terminating this Agreement.

7

15.

In the event that a lesser sum is awarded for the attorneys’ fees and costs referenced

8

above in Paragraph 13, or for the Enhancement Award referenced above in Paragraph 14, the

9

approval by the Court of any such lesser sum(s) shall not be grounds for Plaintiff and/or Class Counsel

10

to terminate the settlement, but such an order shall be appealable by them. In the event that such an

11

appeal is filed, administration of the settlement shall be stayed pending resolution of the appeal.

12

Thereafter, if after the exhaustion of such appellate review, any additional amounts remain which are

13

distributable to the Settlement Class Members, the cost of administration of such additional payments

14

will be paid out of such additional amounts, and will not be chargeable to or payable by Defendant.

15

Any amount not awarded in fees and/or costs, or enhancement awards, but which is not challenged

16

via appeal by Plaintiff and/or Class Counsel, shall be added to the Net Settlement Fund and distributed

17

to the Settlement Class Members in accordance with the terms of the Settlement Agreement.

18

16.

Costs of Administration: Subject to Court approval, the Parties designate Simpluris

19

to administer the settlement in this action (“Settlement Administrator”), which Class Counsel has

20

obtained a binding commitment from to administer the settlement for fees and costs not to exceed

21

$10,000. The Settlement Administrator’s duties of administration shall include, without limitation,

22

receiving and updating through normal and customary procedures the Class List to be produced by

23

Defendant, so that it is updated prior to the Notice being mailed, printing and mailing the Court

24

approved Notice of Class Action Settlement, performing necessary additional skip traces on Notices

25

and/or checks returned as undeliverable, calculating Settlement Class Members’ shares of the Net

26

Settlement Fund, preparing and mailing of settlement checks, establishing a settlement website as

27
28

STIPULATION FOR SETTLEMENT AND RELEASE OF CLASS
ACTION CLAIMS - 7
NO.: 3:16-cv-05303-BHS

Case 3:16-cv-05303-BHS Document 38-1 Filed 02/06/17 Page 9 of 32

1

described hereafter, responding to Settlement Class Member inquiries as appropriate, preparing any

2

appropriate tax forms in connection with the settlement payments and remitting those forms to the

3

appropriate governmental agencies, and generally performing all normal and customary duties

4

associated with the administration of such settlements.

5

Settlement Administrator’s services will be paid out of the Settlement Fund. The Settlement

6

Administrator will coordinate the calculations of the payroll taxes and deductions with Defendant to

7

ensure that, to the extent such taxes and deductions are or could be deemed to have been made by the

8

Settlement Administrator on behalf of Defendant by government taxing authorities, they are made in

9

compliance with Defendant’s tax withholding and remittance obligations for such payments.

10

17.

No Claim Form Required:

All class administration fees for the

Settlement Class Members shall share in the Net

11

Settlement Fund referred to in Paragraph 11, as set forth in more detail in Paragraph 18 hereafter.

12

Settlement Class Members shall not be required to complete a claim form. Settlement Class Members

13

shall receive a Notice of Class Action Settlement informing them of the terms of the Settlement and

14

providing them with an estimate of their share of the Net Settlement Fund. Unless a class member

15

elects to opt out of the settlement, a check representing each class member’s settlement payment will

16

be mailed to them pursuant to the terms of this Settlement Agreement.

17

18.

Calculation of Settlement Class Members’ Shares of the Net Settlement Fund: Each

18

Settlement Class Member’s share of the NSF shall be calculated by multiplying the Net Settlement

19

Fund by a point value fraction, the numerator of which is the total number of full or partial calendar

20

weeks a Settlement Class Member was employed by Defendant in Washington during the Settlement

21

Class Period and the denominator of which is the total number of full or partial calendar weeks all of

22

the Settlement Class Members were employed by Defendant in Washington during the Settlement

23

Class Period. Such calendar weeks shall be calculated by the Settlement Administrator from

24

Defendant’s records as reflected on the Class List (as defined below).

25
26
27
28
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1

opt-out of the Settlement Agreement, or object to all or any part of the Settlement Agreement. Any

2

Settlement Class Member who wishes to present an opt-out from the Settlement Agreement, or an

3

objection, shall be advised that they must submit any such opt-out or objection in writing to the

4

Settlement Administrator postmarked no later than thirty (30) calendar days from the date of mailing

5

of the Notice of Class Action Settlement to the Settlement Class Members. Any opt-out submission

6

must contain the following language, in order to effectuate the class member’s election to opt-out: “I

7

elect to opt out of the Eilerman v. McLane Company, Inc. dba McLane/Northwest class action

8

settlement. I understand that by doing so, I will not be able to participate in the settlement, and will

9

not receive a share of the settlement proceeds.” The Notice of Class Action Settlement shall include

10

the specific address for a class member to use when mailing an opt-out letter. In the event of the

11

election to submit an Objection, each Objection must contain the full name, current home (or mailing)

12

address, and last four digits of the Social Security number of the objector, and must state the grounds

13

for the objection. If an objector wishes to be heard at the time of the hearing on final approval, he/she

14

must notify the Court and all counsel in writing not less than 30 days before the scheduled date of the

15

Final Approval hearing of the intention to appear.

16

members submit elections to opt-out of the settlement, Defendant will have the right to rescind and

17

terminate the settlement without prejudice to its pre-settlement positions and defenses in the

18

Litigation. Should the 10% threshold for opt-outs be exceeded, the Settlement Administrator shall

19

notify lead counsel for all parties via email immediately. In addition, if at any time on or before the

20

Effective Date federal legislation is enacted expressly providing that any of the types of claims being

21

asserted in the Litigation are preempted by federal law, then Defendant will have the right to rescind

22

and terminate the settlement without prejudice to its pre-settlement positions and defenses in the

23

Litigation, without any financial obligation related to the proposed settlement set forth herein other

24

than to pay for the costs of administration of the settlement incurred by the Settlement Administrator

25

through the time of such rescission and termination.

26
27
28

20.

In the event that more than 10% of the class

Challenges to Calculations: A Settlement Class Member may dispute the amount of
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1

his or her settlement payment, and the number of workweeks used to calculate the settlement

2

payment, by timely sending a written notice to the Settlement Administrator informing the Settlement

3

Administrator of the nature of the dispute and providing any records or documentation supporting the

4

Settlement Class Member’s position. To be considered timely, any dispute regarding the settlement

5

payment or the underlying data used to calculate the settlement payment must be submitted by the

6

Settlement Class Member within thirty (30) days of the mailing of the Notice of Class Action

7

Settlement. In response to any timely dispute, Defendant will first verify the information contained

8

in the Settlement Class Member’s personnel file and Defendant’s payroll records. Unless the

9

Settlement Class Member can establish a different period of employment based on documentary

10

evidence, the total number of workweeks established by Defendant’s records will control. Class

11

Counsel and Defendant’s Counsel will then make a good faith effort to resolve the dispute informally.

12

If counsel for the parties cannot agree, the dispute shall be resolved by the Settlement Administrator,

13

who shall examine the records provided by the Defendant and the Settlement Class Member, and

14

shall be the final arbiter of disputes relating to a Settlement Class Member’s workweeks. The

15

Settlement Administrator’s determination regarding any such dispute, which must occur prior to the

16

filing of a motion for final approval of this settlement, shall be final for purposes of administering

17

notice of the Settlement, subject to final review, determination and approval by the Court.

18

21.

Funding of Settlement: Within ten (10) business days (excluding weekends and

19

holidays) following the occurrence of the Effective Date of the Settlement as defined above,

20

Defendant shall transfer the total settlement amount of Seven Hundred Seventy Five Thousand

21

Dollars ($775,000.00) to an account specifically created by the Settlement Administrator for the

22

administration of this settlement. Within ten (10) business days (excluding weekends and holidays)

23

following Defendant’s deposit of the Settlement funds into the account created by the Settlement

24

Administrator, the Settlement Administrator shall distribute the funds in accordance with the terms

25

of this Settlement Agreement as approved by the Court, including the settlement awards from the

26

NSF to all Settlement Class Members who have not opted-out of the settlement, and the Court-

27
28
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1

approved attorneys’ fees, costs and enhancement awards.. No funds will be payable by Defendant

2

prior to that time.

3

22.

4

Tax Treatment of Settlement Payments:
a.

Settlement awards will be allocated one-third (1/3) for unpaid wages inclusive

5

of all types of applicable employer-paid and employee-paid payroll withholdings and taxes, one-third

6

(1/3) for statutory or other non-wage damages, and one-third (1/3) for interest.

7
8

b.

Each recipient of any monies paid in accordance with this Settlement

Agreement is responsible for any taxes associated with the monies received by each recipient.

9

c.

If required by state or federal tax requirements, the Settlement Administrator

10

will prepare appropriate W-4 payroll tax deductions for that portion of each settlement payment on

11

which payroll tax withholdings are required. Where otherwise required, the Settlement Administrator

12

will prepare a Form 1099 for Settlement Class Members. The 1099 form will reflect each Settlement

13

Class Member’s non-wage income. The Settlement Administrator will be responsible for preparing

14

these forms correctly. Settlement Class Members will be responsible for correctly characterizing the

15

compensation that they receive pursuant to the Form 1099 and for payment of any taxes owing on

16

said amount.

17

d.

The Parties acknowledge and agree that neither Defendant nor its attorneys

18

have made any representations regarding the tax consequences of the settlement payments made

19

under this Settlement Agreement. Settlement Class Members will be required to pay all federal, state

20

or local taxes, if any, which are required by law to be paid with respect to the settlement payments.

21

The parties further agree that Defendant shall have no legal obligation to pay, on behalf of Settlement

22

Class Members, any taxes, deficiencies, levies, assessments, fines, penalties, interest or costs, which

23

may be required to be paid with respect to the settlement payments.

24

23.

Tax Treatment of Class Representative Enhancement Award:

The Class

25

Representative will receive an IRS Form 1099 for his individual enhancement award prepared by the

26

Settlement Administrator, and will be responsible for correctly characterizing this additional

27
28
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1
2

compensation for tax purposes and for payment of any taxes owing on said amount.
24.

Undistributed Funds:

In the event that any checks mailed to Settlement Class

3

Members remain uncashed after the expiration of 180 days, or an envelope mailed to a Settlement

4

Class Member is returned and no forwarding address can be located for the Settlement Class Member

5

after reasonable efforts have been made, then any such funds shall be transmitted by the Settlement

6

Administrator pursuant to governing Washington law to the Washington State Department of

7

Revenue Unclaimed Property Fund, to be held there in the name of and for the benefit of such class

8

members under Washington’s escheatment laws.

9
10

NOTICE TO THE CLASS
25.

Compilation of Class List: The Parties agree that within fifteen (15) business days

11

(excluding weekends and holidays) after preliminary approval of this Settlement Agreement by the

12

Court, Defendant will provide a final “Class List” to the Settlement Administrator, which list shall

13

include the following most up to date information about each Settlement Class Member in an

14

electronic format:

15

(1) name; (2) last known home address and telephone number; (3) Social

16

Security Number; (4) hire date of record with Defendant, (5) termination date

17

of record if applicable; and (6) start and end dates of working as a truck driver

18

for Defendant in Washington during the Settlement Class Period.

19

The final Class List will be designated as Highly Confidential, Attorneys’ Eyes Only, under

20

the Protective Order entered in the Litigation and, as a condition precedent to it being provided by

21

Defendant, the Settlement Administrator will be required to sign and provide to Defendant the

22

Acknowledgment of being bound by the protective order as entered by the Court. The final Class List

23

shall be used only by the Settlement Administrator and only for purposes of administering the

24

settlement, and nothing in this Settlement Agreement limits the use of it for that purpose.

25

The Settlement Administrator will perform normal and customary address updates and

26

verifications as necessary prior to the mailing of the Notice to the Settlement Class, and will calculate

27
28
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1

the number of applicable calendar weeks for each Settlement Class Member. Once the final Class

2

List has been received from Defendant, and updated as stated herein, the list shall then be referred to

3

as the “Class Data List.” In response to any dispute raised by a putative Settlement Class Member

4

about their omission from the Class List, Defendant will first verify the information contained in the

5

putative Settlement Class Member’s personnel file and Defendant’s payroll records. Unless the

6

putative Settlement Class Member can establish that they should have been included on the Class List

7

based on documentary evidence, Defendant’s records will control. Class Counsel and Defendant’s

8

Counsel will then make a good faith effort to resolve the dispute informally. If counsel for the parties

9

cannot agree, the dispute shall be resolved by the Settlement Administrator, who shall examine the

10

records provided by the Defendant and the putative Settlement Class Member, and shall be the final

11

arbiter of disputes relating to a putative Settlement Class Member’s omission from the Class List.

12

The Settlement Administrator’s determination regarding any such dispute shall be final for purposes

13

of administering notice of the Settlement, subject to final review, determination and approval by the

14

Court.

15

26.

Dissemination of Notice of Class Action Settlement: Within ten (10) business days of

16

its receipt of the Class Data List, the Settlement Administrator will send the Settlement Class

17

Members, by first-class mail, at their last known address or such other address as located by the

18

Settlement Administrator, the court-approved Notice of Class Action Settlement in the form attached

19

hereto as Exhibit A.

20
21

RELEASE BY THE CLASS
27.

Upon final approval by the Court, each Settlement Class Member who has not opted-

22

out of the settlement will release McLane Company, Inc. dba McLane/Northwest, and each of its

23

affiliates, parent companies, subsidiaries, shareholders, officers, officials, partners, directors,

24

members, owners, servants, employees, employers, agents, contractors, attorneys, insurers,

25

predecessors, representatives, accountants, executors, personal representatives, successors and

26

assigns, past, present, and future, and each and all of their respective officers, partners, directors,

27
28
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1

members, owners, servants, agents, shareholders, employees, employers, agents, contractors,

2

representatives, executors, personal representatives, accountants, insurers, attorneys, pension, profit

3

sharing, retirement savings, health and welfare, and any other employee benefit plans of any nature

4

and the respective trustees, administrators, sponsors, fiduciaries, successors, agents and employees

5

of all such plans, predecessors, successors and assigns, past, present, and future, and all persons acting

6

under, by, through, or in concert with any of them, of and from any and all allegations, claims, debts,

7

rights, demands, charges, complaints, actions, causes of action, guarantees, costs, expenses,

8

attorneys’ fees, damages, obligations or liabilities of any and every kind, contingent or accrued,

9

arising out of or related to the claims and allegations made in the Complaint and/or otherwise in

10

connection with the Litigation, including without limitation as to the payment of compensation,

11

provision of breaks required under applicable law(s) or regulation(s), and/or wage or payroll

12

statements provided by Defendant, through and including December 31, 2016.

13
14

ADDITIONAL RELEASE BY CLASS REPRESENTATIVE
28.

In addition to the Release set forth in Paragraph 28, Plaintiff and Class Representative,

15

for himself alone, releases McLane Company, Inc. dba McLane/Northwest and each of its affiliates,

16

parent companies, subsidiaries, shareholders, officers, officials, partners, directors, members, owners,

17

servants,

18

representatives, accountants, executors, personal representatives, successors and assigns, past,

19

present, and future, and each and all of their respective officers, partners, directors, members, owners,

20

servants, agents, shareholders, employees, employers, agents, contractors, representatives, executors,

21

personal representatives, accountants, insurers, attorneys, pension, profit sharing, retirement savings,

22

health and welfare, and any other employee benefit plans of any nature and the respective trustees,

23

administrators, sponsors, fiduciaries, successors, agents and employees of all such plans,

24

predecessors, successors and assigns, past, present, and future, and all persons acting under, by,

25

through, or in concert with any of them, of and from any and all claims, debts, liabilities, demands,

26

obligations, guarantees, costs, expenses, attorneys’ fees, damages, action or causes of action,

27
28

employees,

employers,
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contractors,
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1

contingent or accrued, known or unknown, which do or may exist as of the date of the execution of

2

this Settlement Agreement and through and including the date of Final Approval of this Settlement

3

Agreement.

4
5

INJUNCTION BARRING PURSUIT OF RELEASED CLAIMS
29.

As part of the final approval of the Settlement, Plaintiff and Settlement Class Members

6

who do not opt-out of the settlement shall be enjoined from filing, initiating or continuing to prosecute

7

any actions, claims, complaints, or proceedings in court, arbitration, with the Washington State

8

Department of Labor & Industries, or with any other entity, with respect to the claims released as

9

described in Paragraphs 28 and 29, above. This settlement is conditioned upon the release by

10

Settlement Class Members and Plaintiff as described in Paragraphs 28 and 29 above, and upon

11

covenants by Plaintiff and all Settlement Class Members who do not opt-out of the settlement that

12

they will not and cannot participate in any actions, lawsuits, proceedings, complaints or charges

13

brought individually, by the Washington State Department of Labor & Industries, or by any other

14

agency, persons or entity in any court, arbitration or before any administrative body with respect to

15

the claims released as described in Paragraphs 28 and 29, above, nor will such Settlement Class

16

Members or Plaintiff contest or interfere with efforts by Defendant or by any other released parties

17

to oppose any attempt to bring such released claims against any of them. Additionally, it is agreed

18

herein that neither injunctive or declaratory relief, nor any equitable relief beyond what could be

19

characterized as restitution of claimed unpaid wages required to be paid pursuant to this Settlement

20

Agreement, will be ordered by the Court against Defendant in final approval of the settlement, which

21

will otherwise be grounds for Defendant rescinding and terminating this Settlement Agreement.

22
23

DUTIES OF THE PARTIES PRIOR TO COURT APPROVAL
30.

The Parties shall promptly seek the Court’s approval of this settlement. As soon as

24

practicable after execution of this Settlement Agreement, Class Representative and Class Counsel

25

shall apply to the Court for the entry of a preliminary approval order which would accomplish the

26

following:

27
28
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1

a.

Schedule a final fairness hearing on the question of whether the settlement,

2

including the payment of attorneys’ fees and costs and the Class Representative’s enhancement award

3

should be finally approved as fair, reasonable, and adequate, and finally resolving any outstanding

4

issues or disputes remaining from the administration of the notice of the settlement;

5
6

b.
Action Settlement;

7
8

c.

Direct the mailing of the Notice of Proposed Class Action Settlement by first

class mail to the Settlement Class Members;

9
10

Approve, as to form and content, the proposed Notice of Proposed Class

d.

Preliminarily approve the settlement subject to the final review and approval

e.

Preliminarily approve the Settlement Administrator selected by Class Counsel

by the Court;

11
12

as the Settlement Administrator and approving payment of the reasonable charges of the Settlement

13

Administrator;

14
15

f.

Preliminarily approve Class Counsel’s request for attorneys’ fees and litigation

expenses and costs subject to final review and approval by the Court; and

16

g.

Preliminarily approve Class Counsel’s request that Class Representative

17

receive an enhancement award in the amount of up to $5,000.00 subject to final review and approval

18

by the Court.

19

Not later than three court days prior to the submission of the motion for preliminary approval

20

of this Settlement Agreement to the Court, Plaintiff’s counsel will submit a near-final draft thereof

21

(including all supporting papers and proposed order) to counsel for Defendant for their review and

22

comment.

23
24
25
26
27
28

DUTIES OF THE PARTIES FOLLOWING FINAL APPROVAL
31.

In conjunction with the request for final approval of the Settlement provided for in this

Settlement Agreement, Class Counsel will submit a proposed final order and Judgment:
a.

Granting Final Approval of the Settlement, adjudging the terms thereof to be
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1

fair, reasonable, and adequate, and directing consummation of its terms and provisions;

2
3

b.

Approving Class Counsel’s application for an award of attorneys’ fees and

reimbursement of costs;

4

c.

Approving the enhancement award to the Class Representative;

5

d.

Permanently enjoining and restraining Plaintiff and Settlement Class Members

6

who do not opt-out of the settlement from and against initiating or pursuing any claims settled herein

7

and released by this settlement; and

8

e.

Dismissing this Action on the merits and with prejudice.

9

Not later than three calendar days prior to the submission of the motion(s) seeking the

10

foregoing, Plaintiff’s counsel will submit a near-final draft thereof (including all supporting papers

11

and proposed order) to counsel for Defendant for their review and comment.

12
13
14

PARTIES’ AUTHORITY
32.

The signatories hereto hereby represent that they are fully authorized to enter into this

Settlement Agreement and bind the Parties hereto to the terms and conditions hereof.

15
16

MUTUAL FULL COOPERATION
33.

The Parties agree to fully cooperate with each other to accomplish the terms of this

17

Settlement Agreement, including but not limited to execution of such documents and to take such

18

other actions as may reasonably be necessary to implement the terms of this Settlement Agreement.

19

The Parties shall use their best efforts, including all efforts contemplated by this Settlement

20

Agreement and any other efforts that may become necessary by order of the Court, or otherwise, to

21

effectuate this Settlement Agreement and the terms set forth herein. As soon as practicable after

22

execution of this Settlement Agreement, Class Counsel shall, with the assistance and cooperation of

23

Defendant and its counsel, take all necessary steps to secure the Court’s preliminary approval of this

24

Settlement Agreement.

25
26
27
28

NO PRIOR ASSIGNMENTS
34.

The Parties hereto represent, covenant, and warrant that they have not, directly or
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1

indirectly, assigned, transferred, encumbered, or purported to assign, transfer, or encumber to any

2

person or entity any portion of any liability, claim, demand, action, cause of action, or rights herein

3

released and discharged except as set forth herein.

4
5

CONSTRUCTION
35.

The Parties hereto agree that the terms and conditions of this Settlement Agreement

6

are the result of lengthy, intensive, arms-length mediated negotiations between the Parties, conducted

7

under the auspices of mediator Hon. Edward Infante (Ret.), a highly respected and experienced class

8

action mediator. The Parties further agree that this Settlement Agreement shall not be construed in

9

favor of, or against, any party by reason of the extent to which any party, or his or its counsel,

10

participated in the drafting of this Settlement Agreement.

11
12

CAPTIONS AND INTERPRETATIONS
36.

Paragraph titles or captions contained herein are inserted as a matter of convenience

13

and for reference, and in no way define, limit, extend, or describe the scope of this Settlement

14

Agreement or any provision hereof. Each term of this Settlement Agreement is contractual and not

15

merely a recital.

16
17

MODIFICATION
37.

This Settlement Agreement may not be changed, altered, or modified, except in

18

writing and signed by the Parties hereto, and approved by the Court. This Settlement Agreement may

19

not be discharged except by performance in accordance with its terms or by a writing signed by the

20

Parties hereto.

21
22

INTEGRATION CLAUSE
38.

This Settlement Agreement contains the entire agreement between the Parties relating

23

to the settlement and the transaction contemplated hereby, and all prior or contemporaneous

24

agreements, understandings, representations, and statements, whether oral or written and whether by

25

a party or such party’s legal counsel, are merged herein. No rights hereunder may be waived except

26

in writing.

27
28
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1
2
3

BINDING ON ASSIGNS
39.

hereto and their respective heirs, trustees, executors, administrators, successors and assigns.

4
5

This Settlement Agreement shall be binding upon and inure to the benefit of the Parties

CLASS COUNSEL SIGNATORIES
40.

It is agreed that because of the large number of Settlement Class Members, it is

6

impossible or impractical to have each Settlement Class Member execute this Settlement Agreement.

7

As such, Class Counsel is signing on behalf of their respective Sub-classes. In addition, the Notice

8

of Class Action Settlement, attached hereto as Exhibit A, will advise all Settlement Class Members

9

of the binding nature of the Release and such shall have the same force and effect as if this Settlement

10

Agreement were executed by each Settlement Class Member.

11

CONFIDENTIALITY

12

41.

Plaintiff and Class Counsel will maintain the proposed settlement and this Settlement

13

Agreement as confidential and not publicly disclose the same except as set forth herein and in

14

Paragraph 43 below. Except as set forth in Paragraph 43 below, or as otherwise agreed in writing

15

between the Parties, both before and following the execution of this Settlement Agreement by the

16

Parties and their counsel, there will be no direct or indirect comment or publication by Plaintiff and

17

Class Counsel of the settlement in terms of affirmative or responsive media statements/comments,

18

press releases or conferences, website postings or content, social media postings or content, other

19

Internet postings or content, subscribed email messages, newsletters, disseminated updates, mass

20

mailings, or any other comment or publication to the press, media or public at large. This shall not

21

apply to or limit the public filing of motions or other case materials by Class Counsel in the Litigation

22

or in other class action litigation in which Class Counsel is seeking appointment as counsel for a

23

certified class (“Other Actions”), related to seeking and obtaining Court approval of the proposed

24

settlement and the related awards of attorneys’ fees and costs, enhancements and the other relief set

25

forth in this Settlement Agreement or in proposed settlements in Other Actions, or to communications

26

between Class Counsel and Plaintiff or Settlement Class Members in the Litigation, except that prior

27
28
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1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

DATED:_________________

MCLANE COMPANY, INC. dba
MCLANE/NORTHWEST
By:
Name: ______________________________
Title: ______________________________

AGREED AND APPROVED AS TO FORM AND CONTENT:
HAMMONDLAW, PC
ACKERMANN & TILAJEF, PC
INDIA LIN BODIEN, ATTORNEY AT LAW
By:

Julian Hammond (Admitted Pro Hac Vice)
Polina Pecherskaya (Admitted Pro Hac Vice)
Ari Cherniak (Admitted Pro Hac Vice)
1829 Reisterstown Rd., Suite 410
Baltimore, MD 21208
Tel: 310.601.6766
Fax: 310.295.2385
Email: jhammond@hammondlawpc.com
Email: ppecherskaya@hammondlawpc.com
Email: acherniak@hammondlawpc.com
Craig J. Ackermann (Admitted Pro Hac Vice)
1180 South Beverly Drive, Suite 610
Los Angeles, California 90035
Tel: 310.277.0614
Fax: 310.277.0635
Email: cja@ackermanntilajef.com
India Lin Bodien
WSBA No. 44898
Email: india@indialinbodienlaw.com
2522 North Proctor Street, #387
Tacoma, Washington 98406-5338
Tel: 253.212.7913
Fax: 253.276.0081

Attorneys for Plaintiff
STEVEN EILERMAN
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UNITED Document
STATES DISTRICT
COURT
WESTERN DISTRICT OF WASHINGTON
STEVEN EILERMAN, individually and on
behalf of all others similarly situated,

Case No. 3:16-cv-05303-BHS

Plaintiff,

NOTICE OF PROPOSED CLASS ACTION
SETTLEMENT AND HEARING

vs.
MCLANE COMPANY, INC. DBA
MCLANE/NORTHWEST,
Defendant.

TO:

ALL INDIVIDUALS WHO (1) RESIDED IN WASHINGTON STATE, (2) WERE EMPLOYED BY
MCLANE COMPANY, INC. DBA MCLANE/NORTHWEST (“DEFENDANT” OR “MCLANE”) AS A
TRUCK DRIVER, (3) WHO DROVE AT LEAST ONE ROUTE OF THREE HOURS OR MORE WITHIN
WASHINGTON STATE, AND (4) WHO WERE PAID ON A “PER MILE” PIECE-RATE BASIS, AT
ANY TIME FROM MARCH 17, 2013 THROUGH AND INCLUDING DECEMBER 31, 2016 (THE
“SETTLEMENT CLASS”)

PLEASE READ THIS NOTICE CAREFULLY. YOU ARE NOT BEING SUED. A SETTLEMENT HAS
BEEN REACHED IN A LAWSUIT INVOLVING DEFENDANT AND ITS EMPLOYEES.
DEFENDANT’S RECORDS INDICATE THAT YOU ARE ENTITLED TO A PAYMENT FROM THE
SETTLEMENT BECAUSE YOU WERE EMPLOYED BY AND WORKING FOR DEFENDANT AS A
TRUCK DRIVER IN WASHINGTON STATE BETWEEN MARCH 17, 2013 AND DECEMBER 31, 2016
(THE “SETTLEMENT CLASS PERIOD”). THEREFORE YOU ARE ENTITLED TO A SETTLEMENT
PAYMENT FROM THE SETTLEMENT OF THE LAWSUIT AGAINST DEFENDANT.
AFTER READING THIS NOTICE, IF YOU WISH TO RECEIVE YOUR SETTLEMENT PAYMENT,
THEN THERE IS NOTHING MORE THAT YOU NEED TO DO. A CHECK WILL BE MAILED TO YOU
AT THE ADDRESS THIS NOTICE WAS MAILED TO YOU ONCE THE SETTLEMENT BECOMES
FINAL.
HOWEVER, IF YOU DO NOT WANT TO BE A PART OF THE SETTLEMENT AND YOU DO NOT
WANT TO RECEIVE YOUR PAYMENT, THEN YOU MUST SUBMIT A REQUEST FOR EXCLUSION
ON OR BEFORE [insert the final date for exclusions – 30 days from mailing] IN ORDER TO BE
EXCLUDED FROM THE SETTLEMENT CLASS.
ADDITIONALLY, IF YOU WISH TO FILE AN OBJECTION TO THE SETTLEMENT, YOU MUST DO
SO ON OR BEFORE [insert the final date for objections – 30 days from mailing].
Pursuant to the order of United States District Judge Benjamin Settle, entered on _________________, 2017, YOU
ARE HEREBY NOTIFIED AS FOLLOWS:
A settlement has been reached between the parties in the lawsuit described above, which has been litigated in the
United States District Court, Western District of Washington, on behalf of the Settlement Class described above.
You have received this notice because Defendant’s records indicate that you qualify as a member of the Settlement
1
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This Notice summarizes the proposed settlement. For the precise terms and conditions of the settlement, please see
the settlement agreement, which can be viewed at www.____________.com, or by contacting class counsel at the
address listed on the last page of this Notice, or by accessing the Court docket in this case through the Court’s Public
Access to Court Electronic Records (PACER) system at https://ecf.wawd.uscourts.gov, or by visiting the office of
the Clerk of the Court for the United States District Court for the Western District of Washington, Tacoma
Courthouse, 1717 Pacific Avenue, room 3100, Tacoma, Washington, 98402, between 8:00 a.m. and 5:00 p.m.,
Monday through Friday, excluding Court holidays.
PLEASE DO NOT TELEPHONE THE COURT OR THE COURT CLERK’S OFFICE TO
INQUIRE ABOUT THIS SETTLEMENT OR THE PAYMENT PROCESS.
I.

BACKGROUND OF THE CASE

On March 17, 2016, Plaintiff Steven Eilerman filed a proposed class action against Defendant McLane Company,
Inc. dba McLane/Northwest, in the Superior Court of the State of Washington, County of Pierce, and is now being
litigated in the United States District Court for the Western District of Washington (the “Litigation”).
In the operative Complaint, Plaintiff alleges, among other things, that members of the Settlement Class were not
properly paid for rest break time as allegedly required under Washington state law, were not provided such rest
breaks, and were not provided itemized wage statements that comply with the requirements of Washington law, and
seeks various damages and/or penalties flowing from the allegedly improper practices, plus attorneys’ fees, costs
and interest as may be awarded by the Court or the jury.
Plaintiff has vigorously prosecuted this case, and Defendant has vigorously defended it. The Parties have engaged in
investigation and mediation to assess the merits of the claims and the defenses to those claims, including data
analysis and damages modeling using retained experts.
Class Counsel in this case believe that further proceedings in this case, including a trial and probable appeals, would
be very expensive and protracted, and of course no one can predict how the various legal questions in the lawsuit,
including the amount of damages, would ultimately be resolved. Therefore, after careful consideration of all of the
facts and circumstances of this case, and after full mediated settlement negotiations, Class Counsel believe that the
proposed settlement is fair, reasonable and adequate, and in the best interests of the members of the Settlement
Class.
The Parties have entered into a Settlement Agreement which has now been reviewed and granted preliminary
approval by the Court. The Court has also conditionally certified this case to proceed as a class action for purposes
of this settlement and appointed Class Counsel. As discussed in Section V of this Notice, the Court will hold a
hearing to determine whether to grant final approval of the Settlement Agreement.
II.

SUMMARY OF THE PROPOSED SETTLEMENT

The Class Representative and Class Counsel support this settlement. The reasons for supporting a settlement include
the risk that a class may not be certified, the risk that class members could recover substantially less as a result of
further litigation, the risk of going to trial and then losing such that no one would recover anything, and the delays
associated with further litigation, including the high likelihood that even if Plaintiff were to win at trial, Defendant
would then pursue its right to appeal any judgment. In addition, significant risk of Plaintiff and/or the class
members recovering nothing without going to trial exists related to Defendant’s intended assertion of federal
preemption defenses to the Washington state law claims being pursued in the Litigation.
The settlement provides for the following:
2
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A.
Settlement Class: all individuals who (1) resided in Washington State, (2) were employed by
Defendant as a truck driver, (3) who drove at least one route of three hours or more within Washington State, and (4)
who were paid on a “per mile” piece-rate basis, at any time from March 17, 2013 through and including December
31, 2016.
B.

Settlement Formula:

The total settlement to be paid by Defendant will be Seven Hundred and Seventy-Five Thousand Dollars
($775,000.00) (the “Settlement Fund”) if the Court approves the settlement. From the $775,000.00 Settlement Fund,
deductions will be made from the total for the payment of the Court approved attorneys’ fees and costs to Class
Counsel, for the class representative enhancement to be paid to the Plaintiff who stepped forward to lead the lawsuit,
as well as for the cost of the Settlement Administrator to administer the Settlement. The amount that remains after
these Court approved deductions is referred to as the Net Settlement Fund (“NSF”). Specifically included in the
NSF are employee payroll taxes and Defendant’s obligations for all types of applicable employer-side payroll taxes
which may be owed as a result of the payments to be made to the Settlement Class Members. In this case, the NSF
is expected to be approximately $xxxxxxx.
Each Settlement Class Member will be entitled to a settlement payment based on a payment ratio
representing his or her proportionate share of the NSF based on a distribution formula that will be calculated for
each Settlement Class Member as follows: Each Settlement Class Member’s share of the NSF shall be calculated by
multiplying the Net Settlement Fund by a point value fraction, the numerator of which is the total number of full or
partial calendar weeks a Settlement Class Member was employed by Defendant in Washington during the
Settlement Class Period and the denominator of which is the total number of full or partial calendar weeks all of the
Settlement Class Members were employed by Defendant in Washington during the Settlement Class Period. Such
calendar weeks shall be calculated by the Settlement Administrator from Defendant’s records as reflected on the
Class List Defendant provides to the Settlement Administrator.
C.

Your estimated settlement payment:

Based on preliminary estimates, the net amount of the settlement payment you would receive would be
approximately $_____________________, which is the net amount after subtraction of employer and employee
payroll taxes, and after the deductions for the fees, costs, incentive awards, and administration expenses, as
mentioned above. It is estimated that you were employed __ calendar weeks as a Settlement Class Member for
Defendant in Washington during the applicable Settlement Class Period.
If you wish to dispute the determination of your number of calendar weeks as set forth above, you must
notify the Settlement Administrator in writing by email or mail, no later than thirty (30) days after the mailing of
this notice. The address is set forth in Section III.C below. Please provide any proof you may have that you were
employed more calendar weeks than the number provided in this notice.
D.
Release: Each Settlement Class Member who does not timely exclude himself or herself from the
Settlement (following the procedures specified in Section III.C. below) will release Defendant McLane Company,
Inc., and all related or affiliated entities, from any and all claims each Settlement Class Member may have arising
out of or related to the claims and allegations made in connection with the Litigation, as described below in Section
IV.A.
E.
Class Representative: The Class Representative is Steven Eilerman. The Class Representative will
apply to the Court for a class representative enhancement in such amount as the Court determines to be fair and
reasonable, at the time of the Final Approval Hearing. The Parties’ agreement proposes a payment of no more than
$5,000.00 to the Class Representative for the enhancement, in addition to the settlement payment to which he is
entitled just like all the other Settlement Class Members. Class Counsel considers this amount to be fair, reasonable
and adequate given the time which the representative has expended while pursuing the case, the Class
3
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Class Representative in an employment class action, and his willingness to expose himself to the legal system to
pursue this case. The Class Representative’s motion for approval of the requested enhancement award shall be filed
with the Court no later than 15 days before the deadline for the filing of any objections to the final approval of the
settlement (discussed in Section III.B. below), and will be available for review online or at the Court file on or after
that date.
F.
Attorneys’ Fees and Costs: The attorneys for the class will ask the Court to award Plaintiff’s
attorneys’ fees, and the requested fees shall not exceed 33% of the Settlement Fund, or $258,333.33. In addition, the
attorneys for the class will ask the Court to approve that they be reimbursed for all appropriate costs and expenses
incurred by Class Counsel in prosecuting this action, not to exceed $15,000.00. Class Counsel’s application for
attorneys’ fees and reimbursement of expenses shall be filed with the Court no later than 15 days before the deadline
for the filing of any objections to the final approval of the settlement (discussed in Section III.B below), and will be
available for review online or at the Court file on or after that date.
G.
Costs of Settlement Administration: In addition, the attorneys for the class will seek the Court’s
approval to pay the costs of settlement administration out of the total settlement payment, not to exceed $10,000.00
to be paid to the third party settlement administrator, Simpluris.
I.
Unclaimed Funds: In the event that any checks mailed to Settlement Class Members remain
uncashed after the expiration of 180 days, or an envelope mailed to a Settlement Class Member is returned and no
forwarding address can be located for the Settlement Class Member after reasonable efforts have been made, then
the Settlement Administrator will arrange for the funds to be transmitted to the Washington State Department of
Revenue Unclaimed Property Fund, to be held there in the name of and for the benefit of such class members under
Washington’s escheatment laws.
III.

WHAT ARE YOUR RIGHTS AS A CLASS MEMBER?

Your interests as a Settlement Class Member are represented by the Class Representative and by the Court appointed
Class Counsel. You will receive a settlement check from the settlement unless you opt out of the Settlement Class,
and as a member of the Settlement Class, you will then be bound by the terms of the Settlement Agreement and any
final judgment that may be entered by the Court, and you will be deemed to have released certain claims against
Defendant as described below. As a member of the Settlement Class, you will not be individually responsible for the
payment of attorneys’ fees or reimbursement of litigation expenses unless you retain your own counsel, in which
event you will be responsible for your own attorneys’ fees and costs.
A.

Participating in the Settlement

If you were employed by or working for Defendant as a truck driver as set forth in the definition of the “Settlement
Class,” above, from March 17, 2013 through December 31, 2016, and you have received this Settlement Notice
packet, then it has been determined that you qualify for inclusion in the Settlement Class. If you wish to
participate in the settlement and receive your payment, you are not required to take any action. There is
nothing that you need to do. If the Court grants final approval of the settlement and you qualify as a Settlement
Class member, you will receive your settlement payment calculated as described above. You will also be bound by
the terms of the settlement and will release Defendant and all related or affiliated entities from any and all claims
that you may have based on the allegations in the Litigation.
B.

Objecting to the Settlement

You can ask the Court to deny approval of the settlement by filing a written objection. You cannot ask the Court to
order a larger settlement; the Court can only approve or deny the settlement described in this Notice. If the Court
denies approval, no settlement payments will be sent out and the lawsuit will continue. If that is what you believe
should happen, you must object.
4
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You must submit any objection to the proposed settlement, including Class Counsel’s application for fees,
reimbursement of expenses, and class representative’s enhancement award, in writing. If you do so, then you may
also appear at the Final Approval Hearing, either in person or through your own attorney, provided that you notify
the Court and all counsel in writing not less than 30 days before the scheduled date of the Final Approval Hearing of
your intention to appear. If you appear through your own attorney, you are responsible for paying that attorney.
All written objections and supporting papers must (a) clearly identify the case name and number (Eilerman v.
McLane Company, Inc., Case No. 3:16-cv-05303-BHS), and (b) be submitted to the Settlement Administrator,
postmarked on or before [insert objection deadline], which is the 30th day following the date that this Notice was
mailed (the objection deadline), and it must be mailed to:
Eilerman v. McLane Company, Inc.
c/o <<NAME>>
<<ADDRESS>>
<<CITY, STATE, ZIP>>
<<EMAIL ADDRESS>>
You must also serve any objection on Class Counsel and counsel for Defendant, at the addresses set forth below in
Section VI.
Any written objections shall state each specific reason in support of your objection and any legal support for each
objection. DO NOT TELEPHONE THE COURT.
C.

Excluding Yourself from the Settlement

If you qualify to be part of the Settlement Class but do not wish to participate in the settlement, you may exclude
yourself (in other words, you may “opt out”) by submitting a written request for exclusion to the Settlement
Administrator. Your opt out request must be signed by you personally and must contain the following language, in
order to effectuate your election to opt-out: “I elect to opt out of the Eilerman v. McLane Company, Inc. class action
settlement. I understand that by doing so, I will not be able to participate in the settlement, and will not receive a
share of the settlement proceeds.” Your request must be postmarked on or before [insert opt- out deadline]
which is the 30th day following the date that this Notice was mailed (the opt-out deadline), and it must be
mailed to:
Eilerman v. McLane Company, Inc. Settlement Administration
c/o <<NAME>>
<<ADDRESS>>
<<CITY, STATE, ZIP>>
<<EMAIL ADDRESS>>
Any person who submits a timely written opt-out request shall no longer be a member of the Settlement Class, shall
be barred from participating in any portion of the settlement, may not object to the settlement, and shall receive no
payment or benefits from the settlement. Any such person will not release any claims he or she may have against
Defendant, and may pursue those claims so long as it is done in conformance with the applicable statute of
limitations. You should consider consulting with an attorney of your own choosing, promptly, if you wish to pursue
your own claims.
In the event that more than 10% of the Settlement Class Members submit elections to opt-out of the settlement,
Defendant will have the right to rescind and terminate the settlement without prejudice to its pre-settlement positions
and defenses in the Litigation.

5
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A.

Released Rights and Claims

Upon final approval by the Court, each Settlement Class Member who has not opted-out of the settlement
will release McLane Company, Inc. dba McLane/Northwest, and each of its affiliates, parent companies,
subsidiaries, shareholders, officers, officials, partners, directors, members, owners, servants, employees, employers,
agents, contractors, attorneys, insurers, predecessors, representatives, accountants, executors, personal
representatives, successors and assigns, past, present, and future, and each and all of their respective officers,
partners, directors, members, owners, servants, agents, shareholders, employees, employers, agents, contractors,
representatives, executors, personal representatives, accountants, insurers, attorneys, pension, profit sharing,
retirement savings, health and welfare, and any other employee benefit plans of any nature and the respective
trustees, administrators, sponsors, fiduciaries, successors, agents and employees of all such plans, predecessors,
successors and assigns, past, present, and future, and all persons acting under, by, through, or in concert with any of
them, of and from any and all allegations, claims, debts, rights, demands, charges, complaints, actions, causes of
action, guarantees, costs, expenses, attorneys’ fees, damages, obligations or liabilities of any and every kind,
contingent or accrued, arising out of or related to the claims and allegations made in the Complaint and/or otherwise
in connection with the Litigation, including without limitation as to the payment of compensation, provision of
breaks required under applicable law(s) or regulation(s), and/or wage or payroll statements provided by Defendant,
through and including December 31, 2016.
The Class Representative identified in Section II.E, above, is providing a broader general release of any and all
claims he may have against Defendant and the other released parties through the date of Final Approval of the
Settlement Agreement.
B.

Payment to Settlement Class Members

Your distribution from the Settlement Fund will be paid as soon as practicable after the Settlement Administrator is
in receipt of the settlement funds. This will only occur if the Settlement is granted Final Approval by the Court, and
then becomes “final”, as provided in the Settlement Agreement. If, at any time on or before the Effective Date of
the settlement, federal legislation is enacted expressly providing that any of the types of claims being asserted in the
Litigation are preempted by federal law, then Defendant will have the right to rescind and terminate the settlement
without prejudice to its pre-settlement positions and defenses in the Litigation, without any financial obligation
related to the proposed settlement set forth in the settlement agreement other than to pay for the costs of
administration of the settlement incurred by the Settlement Administrator through the time of such rescission and
termination.
V.

FINAL SETTLEMENT APPROVAL HEARING

The Court will hold a final approval hearing on _______________, 2017, in Courtroom E of the Tacoma
Courthouse, located at 1717 Pacific Avenue, Tacoma, WA 98402, to determine whether the settlement should be
finally approved as fair, reasonable, and adequate. The Court will also be asked to approve Class Counsel’s request
for attorneys’ fees and reimbursement of costs and expenses and the service award to be paid to the Class
Representative. Class Counsel’s application for attorneys’ fees and reimbursement of expenses will be on file with
the Court no later than 15 days prior to the objection deadline, which is 30 days after the date of the mailing of this
Notice, and will be available for review on or after that date.. The hearing may be continued without further notice
to the settlement class. It is not necessary for you to appear at this hearing unless you have timely filed an objection,
and even then, only if you wish to be heard on your objection by the Court.
VI.

ADDITIONAL INFORMATION

The following additional information is provided:
6
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Contact information
for Class Counsel toDocument
answer questions:
ACKERMAN & TILAJEF, P.C.
CRAIG J. ACKERMANN (SBN 229832)
cja@ackermanntilajef.com
1180 South Beverly Drive, Suite 610
Los Angeles, California 90035
Telephone: (310) 277-0614
Facsimile: (310) 277-0635
HAMMOND LAW, P.C.
JULIAN HAMMOND (SBN268489)
jhammond@hammondlawpc.com
POLINA PECHERSKAYA (SBN 269086)
ppecherskaya@hammondlawpc.com
ARI CHERNIAK (SBN 290071)
acherniak@hammondlawpc.com
1829 Reisterstown Rd. Suite 410
Baltimore, MD 21208
Telephone: (443) 739-5758
Facsimile: (310) 295-2385

2.

Contact information for Defendant’s counsel:
MCGUIREWOODS LLP
Matthew C. Kane, Esq.
Sabrina A. Beldner, Esq.
Sylvia J. Kim, Esq.
1800 Century Park East, 8th Floor
Los Angeles, CA 90067
Telephone: (310) 315-8200
mkane@mcguirewoods.com
sbeldner@mcguirewoods.com
skim@mcguirewoods.com

3.
The address for the website, created and maintained by the Settlement Administrator, that has links to the
Settlement Class Notice, motions for settlement approval, application for attorneys’ fees, reimbursement of
expenses, and Class Representative enhancement awards, and other important documents in the case, is as follows:
www._____________________.com.
4.

Instructions on how to access the case docket via PACER or in person at any of the Court’s locations:

Docket information for the Western District of Washington is available from the electronic filing system via
PACER (www.pacer.gov). The Case Management/Electronic Case Filing (CM/ECF) system is the Federal
Judiciary’s comprehensive case management system for all bankruptcy, district and appellate courts. CM/ECF
allows courts to accept filings and provide access to filed documents over the Internet. The system also offers
instantly updated dockets and immediate online access to new filings, which can be downloaded and printed directly
from the court system. For more information, please go to http://wawd.uscourts.gov/cm-ecf
For in-person review, in order to view or retrieve documents in any format, you may access the PACER
system on one of the terminals in the Records Section of any Clerk’s Office location, where you may search party
names to obtain a case number. Most case files are now available entirely in electronic format through ECF. A
physical file is created for each case but only manually filed documents are placed in the file; electronically filed
documents (the vast majority of filings in court) are only available electronically. Manually filed documents are
scanned and are accessible via the electronic docket.
7

Exhibit A

Case 3:16-cv-05303-BHS Document 38-1 Filed 02/06/17 Page 32 of 32
Physical case files and dockets may be obtained on a same day basis, unless they are being reviewed by
someone at the courthouse at the time of the request or are in the Federal Records Center, where paper files in closed
cases are housed after one year or more. Clerk’s Office staff can tell you whether the file is in the courthouse or at
the Federal Records Center.
A valid government-issued picture identification card is needed to view a paper case file or docket.
Acceptable identification cards include a state driver’s license, a Washington state identification card, a United
States passport, or a federal, state, county or city employee card. Credit cards, car keys, or student identification
cards will not be accepted.
5.
Settlement Class members are advised to check the settlement website or the Court’s PACER site to confirm
that the date for hearing on final approval has not been changed.
You may also contact the Settlement Administrator, (_______) toll-free at XXX-XXX-XXXX.
DO NOT TELEPHONE THE COURT OR THE OFFICE OF THE CLERK FOR INFORMATION REGARDING
THIS SETTLEMENT.
BY ORDER OF THE DISTRICT COURT
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Damages Analysis
WAC 296-126-092(4) Exposure for Unpaid Rest Breaks

Category
Average hourly rate
Overtime rate
Hours worked each day
Required number of paid 10 minute rest
periods each shift
Uncompensated rest periods

Method of Calculation
hourly rate * 1.5 (RCW 49.46.130)

$
$

Amount
38.90
58.35
8.10

Maximum unpaid rest break claim

WAC 296-126-092(4)
2 per day
Two 10-minute rest breaks per workday, for a total of 30 minutes
0.33
The Class worked 66,102 aggregate workdays between March 17, 2013 and March
17, 2016, or 1,836 days per month (66,102/36 months). An estimated end date to the
Class Period of December 31, 2016 increases the aggregate workdays by 16,525 (9
months * 1,836 workdays) to 82,627
82,627.00
($38.90 average hourly rate)(0.33 hours per day, consisting of two 10-minute rest
breaks per workday, for a total of 20 minutes [or 0.33 hours] per day)(82,627
aggregate days worked by Class Members during the Class Period).
$ 1,060,682.80

Maximum unpaid rest breaks at the
overtime rate

($38.90 average hourly rate)(1.5 overtime compensation)(0.33 hours per day,
consisting of two 10-minute rest breaks per workday, for a total of 20 minutes [or
0.33 hours] per day)(86,299 aggregate days worked by Class Members during the
Class Period).

Number of days worked by the Class

Double Damages
($1,591,024) * (2)
Amount of maximum exposure attributable
to overtime and double damages
($3,182,048 maximum damages) - ($1,060,682 in rest break pay)

TOTAL EXPOSURE NUMBERS

MAXIMUM EXPOSURE FOR REST BREAKS
MAXIMUM EXPOSURE FOR ALL CLAIMS
MAXIMUM SETTLEMENT AMOUNT
Percentage of Maximum Exposure
Percentage of Maximum Exposure for Rest Breaks

$ 1,591,024.20
$ 3,182,048.40
$ 2,121,365.60
$ 1,060,682.80
$ 3,182,048.40
$ 775,000.00
24%
73%
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NAME
Julian Hammond
Dan Edelman
Polina Pecherskaya
Ari Cherniak
TOTAL

NAME
Craig Ackermann
Barry Goldstein
Jaclyn Blackwell
TOTAL

NAME
India Lin Bodien
TOTAL

HammondLaw Lodestar
HOURS
HOURLY RATE
104.9 $
625.00
6.5 $
800.00
14.1 $
495.00
60.9 $
495.00
186.4

$
$
$
$
$

TOTAL
65,562.50
5,200.00
6,979.50
30,145.50
107,887.50

Ackermann & Tilajef Lodestar
HOURS
HOURLY RATE
7.5 $
685.00
31.7 $
865.00
1.5 $
175.00
40.7

$
$
$
$

TOTAL
5,137.50
27,420.50
262.50
32,820.50

India Lin Bodien Lodestar
HOURS
HOURLY RATE
36.3 $
300.00 $

TOTAL
10,890.00

263.4

$

151,598.00
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CLASS COUNSEL COSTS
HammondLaw, P.C.
ITEM

COST

Court costs
Mediation
Research Costs
Prospective costs through final approval
Travel and Lodging
Total

$
$
$
$
$
$

798.50
3,250.00
100.00
1,000.00
2,700.82
7,849.32

Ackermann & Tilajef, P.C.
ITEM

COST

Court costs
Mediation costs
Travel and Lodging
Research fees
In-house copies
Total

$
$
$
$
$
$

849.50
3,225.00
1,237.61
87.50
42.35
5,441.96

TOTAL ALL

$

13,291.28

