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1

Subject to its terms and conditions and the approval of the Court, this Joint

2

Stipulation of Class Settlement and Class Settlement Agreement and Release (the “Settlement” or

3

“Agreement”) is made and entered into by and between Plaintiffs MANUEL CABRAL and

4

BUNPHOT PRASERTS1TH, individually and on behalf of the putative class (“Plaintiffs”), and

5

Defendant NUMARK TRANSPORTATION, INC (“Numark”).

6

collectively referred to in this Settlement as the “Parties.”

7

I.

8

Plaintiffs and Numark are

DEFINITIONS

1.

Action” means the civil action initiated on March 9, 2017 in the Superior

9

Court of California, County of Alameda, entitled “Manuel Cabral, on behalf of himself, all others

10

similarly situated, and on behalf of the general public, Plaintiffs, vs. Numark Transportation, Inc.,

11

and Does 1 through 100, inclusive, Defendants,’’ Case No. RG17852307, and all of the claims

12

asserted in the lawsuit, including the proposed amended complaint.

13

2.

“Agreement” means this Class Action Settlement Agreement and Stipulation.

14

3.

“Amended Complaint” means First Amended Complaint that Named

15

Plaintiffs will file with the motion for preliminary approval.

16

4.

“Class” means the class to be conditionally certified in the Action, for

17

settlement purposes consisting of all current and former non-exempt, hourly-paid truck drivers and

18

industrial truck workers, as defined in Plaintiffs’ complaint, who worked for Defendant in its

19

California facilities during the Class Period, excluding those who sought counsel, asserted personal

20

claims and released such claims through such counsel.

21

5.

“Class Counsel” means collectively, William Turley, David Mara, Jamie Serb

22

and Tony Roberts of The Turley and Mara Law Firm, and Mohamed Eldessouky of Eldessouky

23

Law.

24

6.

“Class Counsel’s Fees and Expenses” means the amounts awarded to Class

25

Counsel by the Court to compensate them for their reasonable attorneys’ fees in prosecuting the

26

Action, not to exceed 33% ($181,500.00) of the Gross Settlement Amount, plus reasonable out-of-

27

pocket costs and expenses not to exceed $35,000, subject to approval by the Court.
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7.

“Class Members” means all current and former non-exempt, hourly-paid truck

2

drivers and industrial truck workers who worked for Defendant in its California facilities during the

3

Class Period, excluding those who sought counsel, asserted personal claims and released such claims

4

through such counsel.

5

8.

“Class Notice” means the Notice of Class Action Settlement that is to be sent

6

to all Class Members, and that is attached as Exhibit A. or in a substantially similar form approved

7

by the Court and the Parties.

8
9

9.

the date the Court enters its Preliminary Approval Order.

10
11

“Class Period” means the period beginning on March 9, 2013 and ending on

10.

“Class Representative Payments” means payments to the Named Plaintiffs for

services to the class in the amount not to exceed $5,000.00, each, subject to court approval.

12

11.

“Court” means the Superior Court of the State of California, County of

14

12.

“Defendant” means Numark Transportation, Inc.

15

13.

“Defendant’s Counsel” means Littler Mendelson, a Professional Corporation.

16

14.

“Effective Date” means when the last to occur of: (1) the last date after the

13

Alameda.

17

Final Judgment by which a notice of appeal of the Order granting Final Approval or the Final

18

Judgment may be timely filed, and none is filed; (2) if a notice of appeal from the Order Granting

19

Final Approval or the Final Judgment is filed, the date on which the Superior Court’s Order Granting

20

Final Approval or Final Judgment is finally affirmed or upheld without any further right of appeal by

21

any third party and following the expiration of any such period for such further appeal that may be

22

available..

23
24
25
26
27
28
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“Final Approval Hearing Date” means the date set by the Court for the

hearing on final approval of the Settlement embodied in this Agreement.
16.

“Final Order” means the order granting final approval of the Settlement,

which the Parties will request the Court to grant.
17.

“Final Judgment” means the proposed judgment in the Action, that is attached

as Exhibit B, or in a substantially similar form approved by the Court and the Parties.
2.

Case No. RG17852307

A 94104

STIP OF CLASS SETTLEMENT AND SETTLEMENT AGREEMENT AND RELEASE

1

18.

“Final Payment Date” means six months from the Effective Date.

2

19.

“Gross Settlement Amount” means a maximum of $550,000.00 (Five

3

Hundred Fifty Thousand Dollars and No Cents) to be disbursed to pay all (1) Settlement Payments,

4

including the $143,760.23 payment previously made by Defendant to class members who signed

5

individual settlements; (2) Class Counsel’s Fees and Expenses; (3) the Class Representative

6

Payment; (4) reasonable fees and costs of the Settlement Administrator; (5) payment to LWDA; and

7

(6) Employees’ share of applicable taxes, such as Federal and California unemployment insurance

8

taxes, and California Employment Training Tax, FICA, FUCA, and Medicare for the settlement

9

payments allocated to the payment of wages.

10

20.

“LWDA” means the California Labor and Workforce Development Agency.

11

21.

“Mailing Date” means the date the Settlement Administrator sends the Class

13

22.

“Named Plaintiffs” means Manuel Cabral and Bunphot Prasertsith.

14

23.

“Net Settlement Amount” means the amount available for Settlement

12

Notices.

15

Payments to Class Members after the deduction from the Gross Settlement Amount of Class Counsel

16

Fees and Expenses, Class Representative Payments, and the fees and costs of the Settlement

17

Administrator, payment to LWDA, and Defendants’ share of applicable taxes, such as Federal and

18

California unemployment insurance taxes, and California Employment Training Tax, FICA, FUCA,

19

and Medicare for the settlement payments allocated to the payment of wages.

20

24.

“Non-Participating Class Member” means a Class Member who submits a

21

valid and timely election not to participate in the Settlement (“Opt-Out”) in accordance with the

22

terms of this Agreement.

23
24
25
26
27

25.

“Obiection/Exclusion Deadline” means a date that is no later than sixty (60)

days after the date the Notice was mailed to Plaintiff Class Members.
26.

“Parties” means the Named Plaintiffs, individually and on behalf of all Class

Members, and Defendant.
27.

“Plaintiff Class” means all Class Members.
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28.

1
2

Out of this Settlement pursuant to this Agreement.

3

29.

“Preliminary Approval Order” means an order from the Court preliminarily

4

approving this Agreement and Settlement, as submitted by the Plaintiffs in a form acceptable to

5

Defendant.

6
7
8

30.

“Released Claims” or “Settled Claims” means with respect to Plaintiff Class

Members:
a.

all those claims that have been asserted in the Action, including: (1)

9

failure to pay minimum wages in violation of Labor Code sections 1197, 1194.2, and 1194; (2)

10

failure to pay overtime due under California Labor Code section 510(a) and 1194; (3) failure to

11

provide meal and/or rest periods pursuant to California Labor Code sections 226.7 and 512(a) and

12

the applicable wage orders; (4) failure to provide accurate itemized wage statements pursuant to

13

California Labor Code sections 226 and 226.3; (5) unfair business practices pursuant to California

14

Business and Professions Code sections 17200, 17203; (6) failure to pay wages on termination

15

pursuant to California Labor Code sections 201-204, 510, 1194 and 1197; (7) failure to reimburse

16

Class Members for all reasonably incurred business expenses, in violation of Labor Code sections

17

2800 and 2802 and (8) any and all claims for statutory penalties under Labor Code sections 201-203,

18

226, 226.3, 226.7, 510, 512, 1194, 1197, and the Private Attorneys General Act, Labor Code § 2698,

19

et seq; and all those claims that could have been asserted in the Action, arising out of any of the facts

20

and allegations asserted in the Complaint and Amended Complaint filed in the Action or that could

21

have been alleged under the operative facts and allegations asserted in the Action including claims

22

for time allegedly worked, but not compensated, off-the-clock claims, reporting time or

23

compensable time claims, scheduling and timekeeping claims or any other Claims arising under the

24

wage-and-hour provisions of the California Labor Code and the California Wage Orders, and any

25

other charges, claims, causes of action, actions, lawsuits, demands, complaints, liabilities,

26

obligations, penalties, fines, promises, agreements, controversies, damages, rights, offsets, liens,

27

attorneys’ fees, costs, expenses, losses, debts, interest, penalties, and fines of any kind, whether

28

known or unknown (collectively “Claims”), for any relief whatsoever, including monetary,
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injunctive, or declaratory relief, whether direct or indirect, whether under federal law or the law of

2

any state, whether suspected or unsuspected, whether contingent or vested, which any Class Member

3

had, now has, or may have in the future against the Released Parties or any of them based on, arising

4

out of, or relating to the facts and, allegations in the Action or that could have been alleged under the

5

operative facts and allegations in the Action that occurred on or before the Release Effective Date.

6

b.

7

also include all Claims the Named Plaintiffs may have arising out of his employment or termination

8

of employment, as of the Release Effective Date.

9
10

31.

“Release Effective Date” means the date of Preliminary Approval of the

32.

“Released Parties” means Numark Transportation, Inc. and all of its past and

Settlement.

11
12

present subsidiaries, parent companies, affiliates, divisions, corporations or limited liability

13

companies under common control, successors and assigns, and all past and present officers,

14

directors, shareholders, partners, members, managers, agents, insurers, employees, attorneys,

15

advisors, accountants, representatives, trustees, heirs, executors, administrators, predecessors,

16

successors and assigns of any of the foregoing entities referred to in this Paragraph (all of whom are

17

expressly deemed to be third party beneficiaries of this Agreement).

18
19

33.

21

“Settlement” means the settlement of the Action and related claims

effectuated by this Agreement.

20

34.

“Settlement Administrator” shall be a neutral third-party administrator,

Simpluris, Inc., subject to approval by the Court.

22

35.

“Settlement Hearing” means the hearing on the Final Approval at which the

23

Court shall determine whether to fully and finally approve the fairness and reasonableness of this

24

Agreement.

25

36.

“Settlement Payment” means the payments made to Plaintiff Class Members

26

pursuant to this Agreement. The portion of the Settlement Payments deemed to be settlement of

27

claims for wages, as set forth below, shall be subject to withholding of federal and California income

28

taxes, and FICA, FUCA, Medicare and California State Disability taxes. The portion of the
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1

Settlement Payments deemed to be settlement of claims for business reimbursement, interest or

2

penalties shall not be subject to withholding.
37.

3

“Settlement Proceeds Distribution Deadline” means the date that is 10 days

4

after receipt by the Settlement Administrator of the balance of the Gross Settlement Amount.

5

II.

BACKGROUND AND REASONS FOR SETTLEMENT

38.

6

On March 9, 2017, Plaintiff Cabral filed in the Superior Court for the County

7

of Alameda a class action complaint asserting the following causes of action: (1) Failure to Pay All

8

Straight Time Wages; (2) Failure to Pay Overtime; (3) Failure to Provide Meal Periods (Lab. Code

9

§§ 226.7, 512); (4) Failure to Authorize and Permit Rest Periods (Lab. Code § 226.7; IW Wage

10

Order Nos. 9-1998, 9-2000, 9-2001(12)); (5) Knowing and Intentional Failure to Comply with

11

Itemized Employee Wage Statement Provisions (Lab. C. § 226); (6) Failure to Pay All Wages Due at

12

the Time of Termination of Employment (Lab. C. § 201-203); (7) Failure to Reimburse/Illegal

13

Deductions (Lab. C. §§ 221, 2802); and (8) Violation of Unfair Competition Law (Bus. & Prof. C. §

14

17200, et seq.). Plaintiff Cabral sought to represent a class of all current and former non-exempt,

15

hourly-paid truck drivers and industrial truck workers who worked for Numark at any time during

16

the four years preceding the filing of the Complaint to the present for Numark in the State of

17

California.

18

39.

Numark denies the allegations in Plaintiffs’ Complaint and maintains that the

19

Court should not certify the class action proposed by Plaintiffs, and that Plaintiffs and the Class were

20

properly and timely paid all wages due under federal and California wage-and-hour laws, and

21

received all meal and rest periods which they may have been entitled to under law. Numark admits

22

employment of the Class members.

23

40.

After engaging in formal discovery as well as informal discussions about the

24

case, the Parties agreed to engage in mediation. Prior to mediation Numark provided Plaintiffs with

25

copies of Plaintiffs’ personnel documentation, including pay records, records of hours worked

26

submitted by Plaintiffs, spreadsheets containing requested class data, including the total number of

27

hours worked by class members in the weeks in which they performed work, and documentation of

28
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1

all workweeks worked by class members, including how many hours were worked per week and

2

corresponding rates of pay.
41.

3

On July 27, 2018, the Parties attended a mediation session presided over by

4

Michael Dickstein, a mediator with significant experience in wage and hour class actions. Each

5

Party was represented by respective counsel during the good-faith negotiations facilitated by Mr.

6

Dickstein. At the mediation, Numark provided information to Mr. Dickstein and Class Counsel

7

concerning its practices with regard to meal and rest breaks, off-the-clock work by employees, and

8

other documentation which discussed the job duties of Class members. At the conclusion of the

9

mediation, the Parties reached an agreement outlining the key elements of the agreed upon

10
11

settlement.
42.

Class Counsel represent that they have conducted a thorough investigation

12

into the facts of this case, and have diligently pursued an investigation of the Class Members’ claims

13

against Numark, including (1) interviewing Class Members and analyzing the results of Class

14

Member interviews; (2) reviewing thousands of pages of relevant documents including policy and

15

training documents; (3) researching the applicable law and the potential defenses; and (4) reviewing

16

payroll data and time records for a sample of the Class Members. Based on their own independent

17

investigation and evaluation, Class Counsel are of the opinion that the Settlement is fair, reasonable

18

and adequate and is in the best interest of the Class in light of all known facts and circumstances,

19

including the risk of significant delay, defenses asserted by Numark, and potential appellate issues.

20

Numark agrees that the Settlement is fair, reasonable and adequate.

21

43.

It is the mutual desire of the Parties to fully, finally, and forever settle,

22

compromise, and discharge all disputes and claims raised in or related in any way to the Action.

23

Thus, the entry of the Final Approval Order in this Action shall dismiss with prejudice all claims

24

which were or which could have been alleged in Plaintiffs’ Complaint.

25

cooperate and take all steps necessary and appropriate to obtain preliminary and final approval of

26

this Settlement, to effectuate its terms, and to dismiss this Action with prejudice.

The Parties agree to

27
28
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1

III.

RELEASE PROVISIONS

44.

2

Non-Admission Of Liability. The Parties enter into this Agreement to resolve

3

the dispute that has arisen between them and to avoid the burden, expense and risk of continued

4

litigation. In entering into this Agreement, Defendant does not admit, and specifically denies, that it

5

violated any federal, state, or local law; violated any regulations or guidelines promulgated pursuant

6

to any statute or any other applicable laws, regulations or legal requirements; breached any contract,

7

violated or breached any duty; engaged in any misrepresentation or deception; or engaged in any

8

other unlawful conduct with respect to the Named Plaintiffs or Class Members.

9

Agreement, nor any of its terms or provisions, nor any of the negotiations connected with it, shall be

10

construed as an admission or concession by Defendant of any such violations or failures to comply

11

with any applicable law.

12

Agreement, this Agreement and its terms and provisions shall not be offered or received as evidence

13

in this Action or any action or proceeding to establish any liability or admission on the part of

14

Defendant or to establish the existence of any condition constituting a violation of, or a non-

15

compliance with, federal, state, local or other applicable law.
45.

16

Neither this

Except as necessary in a proceeding to enforce the terms of this

Conditional Nature Of Class Settlement. For settlement purposes only, the

17

Parties agree that the following Class may be certified in the Action pursuant to California Code of

18

Civil Procedure section 382: “all current and former non-exempt, hourly-paid truck drivers and

19

industrial truck workers who worked for Defendant in its California facilities during the Class

20

Period”.

21

46.

In support of this Agreement, the Parties will jointly request that the Court

22

certify for settlement purposes the above Class as to all Settled Claims.

23

contingent upon the preliminary and final approval of the terms of this Agreement substantially as

24

written. If the Court does not so approve this Agreement, the Agreement shall become null and void

25

and unenforceable, in which event the settlement terms set forth herein, including any modifications

26

made with the consent of the Parties, and any action taken or to be taken in connection with this

27

Agreement, shall be terminated and shall become null and void and have no further force or effect,

28

and any order conditionally granting Class certification shall be void.
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1

In the event that the Court does not grant preliminary and final approval of the

2

Parties’ Settlement, or in the event that this Agreement terminates or the Settlement embodied herein

3

does not become effective for any reason, the Agreement and all negotiations, court orders and

4

proceedings relating thereto shall be without prejudice to the rights of the Named Plaintiffs, Class

5

Members and Defendant, each of whom shall be restored to their respective positions existing prior

6

to the execution of this Agreement, and evidence relating to the Agreement and all corresponding

7

negotiations shall not be discoverable or admissible in the Action or any other civil or administrative

8

litigation or proceeding. Defendant does not waive, and instead expressly reserves, its rights to

9

challenge the propriety of class certification for any purpose should the Court not grant preliminary

10

and final approval of the Parties’ Settlement, including the right to compel arbitration of individual

11

claims.

12

48.

If the Court grants preliminary approval but does not grant final approval of

13

the Parties’ Settlement, then the Preliminary Approval Order shall be vacated in its entirety. In

14

addition, neither this Agreement, the Preliminary Approval Order, nor any other document in any

15

way relating to the proposed Agreement may be relied upon, referred to or used in any way for any

16

purpose in connection with any further proceedings in the Action or any related proceeding or

17

action, including class certification or representative proceedings.

18

49.

Release Of All Settled Claims. On the Release Effective Date, all Plaintiff

19

Class Members (z.e., Class Members who do not timely and properly opt-out) shall be deemed to

20

have fully, finally and forever released, settled, compromised, relinquished and discharged any and

21

all of the Released Parties of and from any and all Released Claims. This release is intended, and

22

shall be deemed, to settle any and all of the Settled Claims set forth in paragraph 30a entitled

23

“Released Claims” or “Settled Claims,” arising from the Action, whether known or unknown, that

24

any of them may have against the Released Parties as of the Release Effective Date. Therefore, as to

25

the Released Claims, which arise out of the same transactions or occurrences as those facts and

26

allegations asserted in the Complaint and Amended Complaint, the Plaintiff Class Members waive

27

any and all rights conferred upon them under section 1542 of the California Civil Code, which

28

provides as follows:
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A general release does not extend to claims which the creditor does not
know or suspect to exist in his or her favor at the time of executing the
release, which if known by him or her must have materially affected
his or her settlement with the debtor.

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

50.

In giving this release, the Plaintiff Class Members acknowledge that they are

aware that facts may be discovered in addition to or different from those which they now know or
believe to be true with respect to the subject matter of the release, but that it is their intention to, and
they do hereby fully, finally and forever settle and release any and all Released Parties from any and
all Settled Claims without regard to the subsequent discovery or existence of such additional or
different facts.
51.

As of the Release Effective Date, Plaintiff Class Members, and all successors

in interest, shall be forever barred from prosecuting any and all Released Claims against any of the
Released Parties that may have arisen through the Release Effective Date. Thus, subject to and in
accordance with this Agreement, even if any Plaintiff Class Member may thereafter discover facts in
addition to or different from those they now know or believe to be true with respect to the subject
matter of the Released Claims, they shall be deemed to have, and by operation of the Final Judgment
shall have, fully, finally, and forever settled and released any and all Settled Claims, whether known
or unknown, suspected or unsuspected, contingent or non-contingent, whether concealed or hidden,
which now exist or heretofore have existed upon any theory of law or equity now existing or coming
into existence in the future, including, but not limited to, conduct which is negligent, intentional,
with or without malice, or a breach of any duty, law or rule, without regard to the subsequent
discovery or existence of such different or additional facts.
52.

The Parties agree for settlement purposes only that, because the Class

Members are so numerous, it is impossible or impracticable to have each Class Member execute this
Agreement. Accordingly, the Class Notice will advise all Class Members of the binding nature of
the release and such notice shall have the same force and effect as if the Agreement were executed
by each Class Member.
53.

The Named Plaintiffs and Class Counsel represent, covenant and warrant that

they have not directly or indirectly assigned, transferred, encumbered or purported to assign, transfer

28
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1

or encumber to any person or entity any portion of any liability, claim, demand, action, cause of

2

action or rights herein released and discharged, except as set forth herein.
54.

3

General Release By The Named Plaintiffs. As of the Release Effective Date,

4

the Named Plaintiffs, in exchange for the enhancement awards, in addition to the release of settled

5

claims in paragraph 51, fully releases and discharges Defendant and all Released Parties from any

6

and all claims that the Named Plaintiffs now have or claims to have, or at any time heretofore had or

7

claimed to have, or at any time hereafter may have or claim to have, arising out of or related to any

8

act, omission, event, fact or other thing related to, or arising from their employment and/or severance

9

of employment with Defendant.

Without limiting the generality of the foregoing, the Named

10

Plaintiffs specifically and expressly releases to the maximum extent permitted by law any claims

11

against Defendant and the other Released Parties occurring prior to or on the Release Effective Date

12

and additionally any claims arising out of their employment with Defendant or the termination of

13

such employment or related to violations of any federal or state employment discrimination and

14

retaliation law or public policy, including the California Fair Employment and Housing Act; Title

15

VII of the Civil Rights Act of 1964; the California Family Rights Act; the Age Discrimination in

16

Employment Act; the Americans with Disabilities Act; the Equal Pay Act; the Employee Retirement

17

Income Security Act of 1974; as well as claims arising out of or related to violations of the

18

provisions of the California Labor Code, including but not limited to Labor Code § 2698, et seq.\ the

19

California Government Code; the California Business & Professions Code, including Business &

20

Professions Code sections 17200, et seq.\ state wage and hour laws; breach of contract; fraud;

21

misrepresentation; common counts; unfair competition; unfair business practices; negligence;

22

defamation;

23

imprisonment; wrongful termination; and any other state or federal law, rule or regulation.

24

infliction of emotional distress;

55.

invasion of privacy; assault; battery; false

This releases by the Named Plaintiffs include a waiver of their individual

25

rights under Civil Code section 1542. Therefore, the Named Plaintiffs waive any and all rights

26

conferred upon them under section 1542 of the California Civil Code, which provides as follows:

27
28
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1

his or her settlement with the debtor.

2

56.

In giving this release, the Named Plaintiffs acknowledge that they are aware

3

that facts may be discovered in addition to or different from those which they now know or believe

4

to be true with respect to the subject matter of the release, but that it is his intention to, and he does

5

hereby fully, finally, and forever settle and release any and all Released Parties from any and all

6

claims without regard to the subsequent discovery or existence of such additional or different facts.

7

57.

Waiver of Reemployment By Named Plaintiff Manuel Cabral. As part of the

8

full settlement of all claims arising from his employment and severance of employment with

9

Defendant, the Named Plaintiff Manuel Cabral further agrees to waive any right to employment,

10

reemployment or reinstatement of employment by or with Defendant or any of its parent, subsidiary

11

or affiliated business entities, divisions or business units, and the Named Plaintiff Manuel Cabral

12

further agrees not to seek future employment, reemployment or reinstatement of employment with

13

Defendant or any of its parent, subsidiary or affiliated business entities, divisions or business units.

14

The Named Plaintiff Manuel Cabral further agrees that Defendant and any of its parent, subsidiary or

15

affiliated business entities, divisions or business units may reject without cause any application for

16

employment that the Named Plaintiff Manuel Cabral may make, and said Named Plaintiff Manuel

17

Cabral agrees that he shall have no legal recourse arising out of any such rejection.

18

58.

Representation of Finality by Class Counsel With Respect to Fees and

19

Expenses and Liens. Upon receipt of Class Counsel’s Fees and Expenses, as ordered by the Court

20

on final approval of the Settlement, Class Counsel shall be fully and finally paid for any and all

21

claims for attorneys’ fees and expenses arising from the Action and any claims released by the

22

Named Plaintiffs and Plaintiff Class Members under this Agreement under federal, state or local law,

23

statute, ordinance, regulation, common law, or other source of law. Class Counsel represent that

24

they are not aware of any attorneys who have or could have any liens with respect to any aspect of

25

this Settlement or any funds received by the Named Plaintiffs or Plaintiff Class Member.

26
27

59.

Labor Code Sections Do Not Apply to Releases.

The Parties agree that

California Labor Code sections 206.5 and 2804 do not invalidate any provisions of Section C of this

28
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1

Agreement, because, among other things, the Released Claims were contested and the Settlement

2

was bargained for at arms’ length and approved by the Court.

3

IV.

4

PAYMENT PROVISIONS

60.

Allocation of Gross Settlement Amount. Subject to final Court approval and

5

the conditions specified in this Agreement, and in consideration of the mutual covenants and

6

promises set forth herein, Defendant agrees to pay the Gross Settlement Amount. The Parties agree,

7

subject to court approval, that the Gross Settlement Amount shall be allocated as follows:

8

a.

At the Settlement Hearing, Class Counsel will apply to the Court for

9

an award of reasonable attorneys’ fees incurred by Class Counsel in an amount not to exceed thirty-

10

three percent (33%) of the Gross Settlement Amount or $181,500.00. In addition, Class Counsel

11

will apply to the Court for reimbursement of reasonable out-of-pocket costs and expenses not to

12

exceed $35,000.00. Defendant will not oppose any such application for fees and costs. These fees

13

and costs are included in, and shall come from, the Gross Settlement Amount. The attorneys’ fees

14

are to compensate Class Counsel for all the work already performed in the Action, as well as all of

15

the work remaining to be performed in documenting the Settlement, securing Court approval of the

16

Settlement, ensuring that the Settlement is administered fairly through entry of Final Judgment and

17

dismissal of the Action, and any other work necessary to ensure payments to be made to Class

18

Members under this Agreement. Class Counsel will provide the Settlement Administrator with IRS

19

Forms W-9, so that it may issue an IRS Form 1099 for any fees awarded by the Court pursuant to

20

this Paragraph. To the extent attorneys’ fees or costs are not approved in the full amount provided

21

for in this Paragraph, then any amount not approved will become a part of the Net Settlement

22

Amount and distributed in accordance with the terms of this Agreement. Except as provided in this

23

Paragraph, the Parties shall bear their own attorneys’ fees, costs and expenses incurred in the

24

prosecution, defense and settlement of the Action.

25

b.

At the Settlement Hearing, Class Counsel will apply to the Court for

26

final approval of Class Representative Payments of $5,000.00 each for the Named Plaintiffs, to be

27

paid for services to the Class, for assuming the risks associated with this litigation, and as

28

consideration for providing a General Release. Defendant will not oppose such application. The
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1

Class Representative Payments approved by the Court pursuant to this Paragraph will not be subject

2

to withholding and deductions, and an IRS Form 1099 shall be issued for each Class Representative

3

Payment. To the extent the Court approves and awards a Class Representative Payment of less than

4

the amount set forth above, the amount not approved will become a part of the Net Settlement

5

Amount and be distributed in accordance to the terms of this Agreement. The Class Representative

6

Payments to the Named Plaintiffs shall be in addition to any payment they may receive as a Plaintiff

7

Class Member.

8

c.

Subject to Court approval, estimated not to exceed $15,000.00 will be

9

set aside from the Gross Settlement Amount to cover the Settlement Administrator’s actual fees and

10

costs of administering the Settlement. To the extent the Settlement Administrator’s actual fees and

11

costs do not exceed $15,000, or the amount approved by the Court, the remaining amount will

12

become a part of the Net Settlement Amount and be distributed in accordance to the terms of this

13

Agreement.

14

d.

A payment of $15,000.00 will be made for the PAGA claim, with the

15

LWDA to receive its 75% share of the settlement of civil penalties for PAGA claims (75% or

16

$11,250 to the LWDA and 25% or $3,750 to become part of the Net Settlement Amount

17

distributable to Plaintiff Class Members). If the Court approves and awards an amount less than

18

$15,000.00, the amount not approved will become a part of the Net Settlement Amount and

19

distributed in accordance to the terms of this Agreement.

20

61.

Settlement Payment Calculations. The Settlement Administrator will derive

21

the Net Settlement Amount by subtracting the amounts specified in Paragraphs 60 a through 60 d

22

above from the Gross Settlement Amount.

23

Settlement Payments based on their pro rata share of the Net Settlement Amount, calculated as

24

follows: Each Plaintiff Class Member shall receive a settlement bonus payment of $50 for each

25

class member who worked 50 workweeks or less, $100 for each Plaintiff Class Member who worked

26

between 50 and 100 workweeks, and $250 for each Plaintiff Class Member who worked over 100

27

workweeks. This portion of the Net Settlement Amount shall be referred to as the Bonus Net

28

Settlement Amount. The Settlement Administrator will divide the remaining Net Settlement Amount
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1

- referred to herein as the “Set-Off Net Settlement Amount” - by the number of workweeks worked

2

by Plaintiff Class Members during the Class Period, to establish a weekly value. The weekly value

3

shall then be multiplied by the number of workweeks worked by each Plaintiff Class Member to

4

determine his or her Settlement Payment. The amounts paid to each Plaintiff Class Member through

5

the individual settlement agreements already paid shall be subtracted from the individual Settlement

6

Payments calculated from the Set-Off Net Settlement Amount. Any Plaintiff Class Member whose

7

estimated Settlement Payment calculated from the Set-Off Net Settlement Amount is less than the

8

amount that was previously paid in an individual settlement agreement with Defendant shall not

9

receive any payment. The individual Settlement Payment calculated from the Bonus Net Settlement

10

Amount shall not be affected or set-off by any previous settlement amounts paid. Calculating the

11

Settlement Payments in this way ensures that all Plaintiff Class Members shall receive a Settlement

12

Payment under the Settlement.

13

The Parties acknowledge and agree that the formulas used to calculate

14

individual Settlement Payments were devised as an equitable, practical and logistical tool to

15

administer the claims process, and all of the elements of damages alleged in the Action are being

16

taken into account.

17

63.

No Credit Toward Benefits.

The Settlement Payments made to Named

18

Plaintiffs and Plaintiff Class Members under this Agreement shall not be used to calculate any

19

additional benefits and shall not create any additional rights to benefits (if any rights exist) under any

20

benefit plans to which any Plaintiff Class Member may be eligible, including any vacation pay or

21

retirement benefits.

22

64.

Taxation Of Settlement Proceeds.

All Settlement Payments shall be

23

apportioned as follows:

24

payroll taxes, one-third (33'/3%) of the amount distributed to each Plaintiff Class Member will be

25

considered wages, and will be reported as such to each Plaintiff Class Member on a W-2 Form.

26

Two-Thirds (662/3 %) of the amount distributed to each Plaintiff Class Member will be considered

27

payments for reimbursement, interest and penalty claims. The interest and penalties will be reported

28

as such to each Plaintiff Class Member on an IRS Form 1099-Misc.
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65.

1

The Settlement Administrator will calculate, withhold from the Settlement

2

Payments, and remit to applicable governmental agencies sufficient amounts as may be owed by

3

Plaintiff Class Members and Defendant for any applicable state and federal tax withholdings,

4

including payroll taxes. Defendant shall separately pay Defendant’s share of applicable taxes, such

5

as Federal and California unemployment insurance taxes, and California Employment Training Tax,

6

FICA, FUCA, and Medicare for the settlement payments allocated to the payment of wages. The

7

Settlement Administrator will issue appropriate tax forms to each Plaintiff Class Member consistent

8

with the foregoing.

9

66.

All Parties represent that they have not received, and shall not rely on, advice

10

or representations from other Parties or their agents regarding the tax treatment of payments under

11

federal, state or local law.

12

V.

13

NOTICE, OPT-OUT PROCEDURE, AND DISTRIBUTION

67.

Notice Procedure.

Within twenty (20) days after entry of the Preliminary

14

Approval Order by the Court, Defendant shall provide to the Settlement Administrator a list of Class

15

Members that identifies, for each Class Member, the last four digits of his/her Social Security

16

number, last-known address and telephone number, the number of his or her total workweeks, the

17

number of his or her workweeks, if any, each Class Member released through the individual

18

settlements, and the amounts, if any, paid to each Class Member through the individual settlements.

19

68.

Defendant will provide the foregoing list of Class Members in an electronic

20

format reasonably acceptable to the Settlement Administrator. The Settlement Administrator will

21

keep the list confidential, use it only for the purposes described herein, and return it to Defendant

22

upon completion of the settlement administration process. Class Counsel shall have the right to

23

verify with the Settlement Administrator whether an individual Class Member is included on the list.

24

69.

The Settlement Administrator will use available telephone numbers and the

25

appropriate skip tracing and National Change of Address (“NCOA”) searches to reasonably ensure

26

delivery of the Class Notice. The Notice shall state the number of Eligible Workweeks worked by

27

the Class Member and the total approximate amount the Class Member is estimated to be entitled to

28

receive as their Settlement Payment under the Settlement. The Notice will provide that any Class
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1

Member who wishes to dispute the Eligible Workweeks as set forth on his or her Class Notice must

2

write to the Settlement Administrator. All such challenges must be postmarked no later than sixty

3

(60) calendar days from the date the Notice is mailed by the Settlement Administrator. The deadline

4

to dispute the number of Eligible Workweeks may be extended by the Court upon showing of good

5

cause. The Class Member may produce evidence to the Settlement Administrator indicating the

6

dates that the Class Member contends were actually worked during the applicable Class Period. The

7

Settlement Administrator will inform the Parties of the Class Member’s dispute and provide the

8

Class Member’s evidence to Class Counsel and Counsel for Defendant for review. The Settlement

9

Administrator may reject any challenge not supported by such evidence, but must inform Class

10

Counsel and Counsel for Defendant of the rejection and provide Class Counsel with the Class

11

Member’s contact information so that Class Counsel can discuss the dispute with the Class Member.

12

If a dispute arises over the number of Eligible Workweeks listed in the Notice based on the

13

objections of, and evidence produced by, a Class Member, Defendant will be asked to manually

14

review its payroll and personnel records to verify the correct number of Eligible Workweeks and the

15

Settlement Administrator will inform Class Counsel of the dispute and its request that Defendant

16

review its records to verify the number of Eligible Workweeks. The records of the Company shall

17

have a rebuttable presumption of correctness. The Settlement Administrator’s determination shall be

18

final and binding. The Court will not review any such disputes. Within fifteen (15) days after

19

receipt of the above electronic Class Member identification information, the Settlement

20

Administrator shall send by first class mail the Class Notice (Exhibit A) to each Class Member. The

21

notice shall be sent in English and Spanish. The Settlement Administrator shall make a rebuttable

22

presumption that each and every Class Member whose Class Notice is not returned to the Settlement

23

Administrator as undeliverable within fifteen (15) calendar days after the Mailing Date has received

24

proper notice of the Settlement.

25

70.

The Settlement Administrator shall re-mail any Class Notice returned by the

26

Post Office with a forwarding address within five (5) days. The Settlement Administrator shall

27

make a rebuttable presumption that each and every Class Member whose re-mailed Class Notice is

28

not returned to the Settlement Administrator as undeliverable within fifteen (15) calendar days after
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1

re-mailing, has actually received notice of the Settlement. The Settlement Administrator shall not be

2

obliged to do more than two re-mailings to any addressee.
71.

3

Subject to the Settlement Administrator determining, based on specific

4

information or evidence presented to it by a Class Member or Party that the rebuttable presumption

5

specified in paragraphs 68 through 70 above should be reversed, those Class Members with

6

undeliverable notices or who did not in fact receive notices shall not be eligible for a Settlement

7

Payment, but they will be bound by the terms of the Settlement and Final Judgment. The Settlement

8

Administrator’s determinations shall be discretionary, final, and non-appealable.
72.

9

Upon completion of the steps set forth in Paragraphs 67-71 of this Agreement,

10

the Parties shall be deemed to have satisfied their obligation to provide Class Notice to the Class

11

Members.

12

73.

Immediately upon receipt of an objection, the Settlement Administrator will

13

provide Class Counsel and Defendant’s counsel with copies of the objection and any supporting

14

documents provided in support of the objection. Within ten (10) days after the Objection/Exclusion

15

Deadline, the Settlement Administrator will provide Class Counsel and Defendant’s counsel with a

16

report listing the amount of all Settlement Payments to be made to Plaintiff Class Members, a list by

17

name of all Class Members who timely opted out under Paragraph 75 below, and a list by name of

18

all Plaintiff Class Members who timely objected under Paragraph 79 below. Class Counsel and

19

Defendant’s counsel may review the Settlement Administrator’s report to determine if the

20

calculation of payments to Plaintiff Class Members is consistent with this Agreement. This review

21

must occur within seven days of receipt of the report.

22

74.

Class Counsel will provide to the Court, at or before the Settlement Hearing, a

23

declaration from the Settlement Administrator confirming that the Class Notices were mailed to all

24

Class Members as required by this Agreement, identifying all Class Members who timely excluded

25

themselves from the Settlement (opted out), a copy of all objections and supporting information

26

provided by the Settlement Administrator to Class Counsel, and providing any additional

27

information Class Counsel deems appropriate.

28
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75.

1

Opt-Out Procedure. Unless a Class Member opts out of the Settlement, he/she

2

shall be bound by the terms and conditions of this Agreement, the Final Order and by the Court’s

3

Order forever barring them from pursuing, or seeking to reopen, any Settled Claims against the

4

Released Parties, regardless of whether the Class Member actually received the Class Notice. A

5

Class Member will not be entitled to opt out of the Settlement unless he or she does all of the

6

following: (i) makes a proper written request to opt out of the settlement (“Opt-Out Request”); (ii)

7

signs and dates the Opt-Out Request; and (iii) sends the Opt-Out Request to the Settlement

8

Administrator postmarked prior to the expiration of the Objection/Exclusion Deadline. The Opt-Out

9

Request should state substantially the following words. “I have freely and voluntarily chosen to opt-

10

out of this Settlement, and do not wish to receive any money from the settlement of the Cabral, et al.

11

v. Numark Transportation lawsuit.”

12

individual Settlement Agreement between Defendant and the Class Member.

13

76.

The opt-out of any Class Member shall not affect any

Upon receipt of any Opt-Out Request within the Objection/Exclusion

14

Deadline, the Settlement Administrator will confirm that the Request complies with the requirements

15

of this Agreement. Any Class Member who timely submits a valid request for exclusion from the

16

Settlement will not have any right to object to, appeal, or comment on the Settlement as it pertains to

17

Class Members.

18

77.

The Settlement Administrator shall without exception reject any Opt-Out

19

Request postmarked after expiration of the Objection/Exclusion Deadline.

20

Administrator shall have no authority to extend the deadline for Class Members to submit an Opt-

21

Out Request.

22

78.

The Settlement

Defendant’s Rescission of Settlement Agreement Based on Opt-Outs. If Class

23

Members representing more than an aggregate total of 20% of the qualifying workweeks timely opt

24

out of the Settlement, Defendant shall have the sole and absolute discretion to withdraw from this

25

Agreement within ten (10) days after receiving the list of Class Members who opt-out. In the event

26

that Defendant elects to withdraw from the Agreement, it shall provide written notice to Class

27

Counsel.

28

Defendant chooses to terminate this Agreement under this provision, it shall be responsible to pay
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1

the Settlement Administrator’s fees and costs incurred through the date of such termination. If the

2

Agreement is terminated for any other reason, then the Parties shall each pay 50% of the Settlement

3

Administrator’s fees and costs through the date of such termination. The opt-out of any Class

4

Member shall not affect any individual Settlement Agreement between Defendant and the Class

5

Member.

6

79.

Objections To Settlement And Notices To Appear At Final Approval Hearing.

7

Any Plaintiff Class Member may object to the settlement. Any such objection must be in writing

8

and filed with the Settlement Administrator by the Objection/Exclusion Deadline. Otherwise, such

9

objection shall be deemed waived. Upon receipt, the Settlement Administrator shall immediately

10

serve a copy of any such objection(s) it receives upon the Parties. Any Party may file a written

11

response to any objection filed by a Plaintiff Class Member.

12

80.

Funding And Distribution Of Settlement. By the Final Payment Date, six (6)

13

months from the Effective Date, Defendant shall remit the Gross Settlement Amount ($550,000.00),

14

less individual settlement payments already paid to Class Members who signed individual

15

Settlement Agreements with Defendant, to the Settlement Administrator to pay all fees, costs,

16

payments and claims, plus the estimated share of employer taxes and employer contributions. The

17

Settlement Administrator shall deposit the funds in an interest-bearing account, with all interest

18

accruing to the benefit of the Gross Settlement Fund. The delivery of the Gross Settlement Amount

19

to the Settlement Administrator shall constitute full and complete discharge of the entire monetary

20

obligation of Defendant under this Agreement, and no Released Party shall have any further

21

obligation or liability of any kind whatsoever to the Named Plaintiffs or Plaintiff Class Members

22

under this Agreement.

23

81.

The distribution of Settlement Payments to Plaintiff Class Members shall

24

occur no later than the Settlement Proceeds Distribution Deadline. The Settlement Administrator

25

will be responsible for making appropriate deductions for taxes, remitting taxes to the taxing

26

agencies and tax reporting. Checks issued by the Settlement Administrator shall expire 180 days

27

from the date of issuance, and shall so state on the face of the check. Once expired, any checks

28

cannot be re-issued. The Settlement Administrator shall provide Class Counsel and Defendant’s
20.
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1

counsel a list of Class Members who have not cashed checks within 90 days from the date of

2

issuance. The Settlement Administrator shall use reasonable efforts, including a reminder post-card

3

and/or reminder telephone calls as deemed appropriate by the Settlement Administrator, to contact

4

Class Members who have not cashed checks that have been issued and to notify them of this

5

requirement. The Settlement Administrator shall also take reasonable steps to address problems

6

such as lost checks, or checks mailed to incorrect address, promptly after it becomes aware of such

7

problems. Any funds that remain from uncashed Settlement Payment checks after the expiration of

8

180 days from the date of issuance shall be distributed to the Cy Pres beneficiary, the Department of

9

Industrial Relations Unclaimed Wages Fund. The Settlement Administrator shall be deemed to have

10

timely distributed Settlement Payments if it places in the mail Settlement Payments for all Plaintiff

11

Class Members by the Settlement Proceeds Distribution Deadline. No person shall have any claim

12

against the Settlement Administrator, Defendant, Class Counsel, Defendant’s counsel, or any other

13

agent designated by the Parties based upon the distribution of Settlement Payments substantially in

14

accordance with this Agreement or orders of the Court.

15

82.

The Settlement Administrator’s distribution of Class Counsel’s Attorney Fees

16

and Costs, payment to LWDA and the Class Representative Payments shall occur within ten (10)

17

days after the Settlement Administrator receives from Defendant the final portion of the Gross

18

Settlement Amount.

19

Administrator shall have no further liability or responsibility to Class Counsel or any vendors or

20

third parties employed by the Named Plaintiffs or Class Counsel.

21

VI.

22

Thereafter the Released Parties, Defendant’s counsel and the Settlement

COURT APPROVAL AND EFFECTIVE DATE

83.

Binding Effect Of Agreement On Class Members. Upon final court approval,

23

all Plaintiff Class Members shall be bound by this Agreement, and Final Judgment shall be entered

24

pursuant to California Rule of Court Rules 3.769(h) and 3.770(a).

25

Member opts out of the Settlement, he/she shall be forever barred from pursuing, or seeking to

26

reopen, any Settled Claims against any of the Released Parties.

In addition, unless a Class

27
28
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84.

1

Preliminary Approval Of Settlement. Upon execution of this Agreement, the

2

Class Counsel shall promptly file a motion requesting that the Court enter the Preliminary Approval

3

Order:

4

a. Preliminarily approving for settlement purposes only this Agreement
and the Settlement;

5
6

b. Conditionally certifying the Settlement Class as defined above and

7

approving the appointment of the Named Plaintiffs as representatives

8

of the Class for settlement purposes only;

9

c. Preliminarily approving the appointment of Class Counsel as counsel

10

for the Class for settlement purposes only;
d. Appointing and

11

approving

Simpluris,

Inc.

as the

Settlement

12

Administrator to administer the claims and settlement payment

13

procedures required by this Agreement;

14

e. Approving the form of the Class Notice and requiring the Class Notice

15

be sent to Class Members;

16

f.

Setting dates for the Plaintiffs to submit their Motion for Final

17

Approval of the Settlement and for the Parties to submit any pleadings

18

or papers on that Motion;

19
20

g. Scheduling the Final Approval Flearing Date.
85.

Duty to Enhance Enforceability of Settlement. The Parties shall not seek to

21

solicit or otherwise encourage Class Members to submit an Opt-Out Request or an objection to the

22

Settlement, or to appeal from the Final Order or Final Judgment. Defendant will take no steps to

23

discourage any Class Member from participating in the Settlement. The Parties shall cooperate and

24

take all steps necessary to effectuate the terms of this Settlement, and after final approval of the

25

Settlement, obtain the dismissal of the Action.

26

86.

Final Order of the Court. The Named Plaintiffs and Defendant shall request

27

that the Court enter a Final Order, after the Settlement Hearing finally approving this Agreement.

28

The Named Plaintiffs and Defendant will request jointly that the Final Order certify the Plaintiff
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1

Class for settlement purposes; find that this Agreement is fair, just, equitable, reasonable, adequate

2

and in the best interests of the Class; and require the Parties to carry out the provisions of this

3

Agreement.
87.

4
5

Entry Of Final Judgment. The Named Plaintiffs and Defendants will request

jointly that the Court enter, after the Settlement Hearing, a Final Judgment.

6

88.

Effective Date of Agreement. The “Effective Date" of this Agreement shall

7

be the last to occur of: (1) the last date after the Final Judgment by which a notice of appeal of the

8

Order granting Final Approval or the Final Judgment may be timely filed, and none is filed; (2) if a

9

notice of appeal from the Order Granting Final Approval or the Final Judgment is filed, the date on

10

which the Superior Court’s Order Granting Final Approval or Final Judgment is finally affirmed or

11

upheld without any further right of appeal by any third party and following the expiration of any

12

such period for such further appeal that may be available.
89.

13

Automatic Voiding Of Agreement If Settlement Not Finalized.

If for any

14

reason the Settlement does not become final, the Settlement shall be null and void and the orders and

15

judgment entered pursuant to this Agreement shall be vacated, and the Parties will be returned to the

16

status quo prior to entering this Agreement.

17

negotiations and proceedings relating thereto shall be without prejudice to the rights of any of the

18

Parties, and evidence relating to the Agreement and all negotiations shall not be admissible or

19

discoverable in the Action or otherwise.

20

90.

In addition, in such event, the Agreement and all

Publicity. Confidentiality and Return of Documents. The Parties agree that

21

they and their counsel, and each of them, will not actively seek to generate publicity about the

22

Settlement via the media or press or otherwise (e.g., by calling press conferences, issuing press

23

releases, or posting information on the Internet), other than in the form of the Class Notice approved

24

by the Court.

25

concerning the Settlement or this Agreement, without using Defendant’s name or the name of any

26

Released Parties or providing any information that may identify Defendant or any Released Parties,

27

on their firm’s website after the filing of Plaintiffs’ Motion for Preliminary Approval, and may

28

update the posted information to reflect actions taken by the Court and the Parties in the Notice and |
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1

approval process. This does not limit Class Counsel’s ability to refer to the settlement in any

2

declaration fded with a court to support the adequacy of Class Counsel in other matters. The Parties

3

agree that they, and their counsel, and each of them, in their communications initiated by the media

4

or press:

5

a. Will not disparage or impugn any Party or any counsel to any Party;

6

b. Will not use inflammatory language when describing Plaintiffs’

7

claims, Defendants’ defenses, the Action or this Agreement;

8

c. Will not attempt to characterize the Settlement as a victory or loss for
any Party; and

9

d. Will at all times use objective, factual statements when describing

10
11

Plaintiffs’

12

Agreement.
91.

13

claims,

Defendants’

defenses, the Action and this

Invalidation of Agreement for Failure to Satisfy Conditions. The terms and

14

provisions of this Agreement are not recitals, but are deemed to constitute contractual terms. In the

15

event that any of the material terms or conditions set forth in this Agreement are not fully and

16

completely satisfied, this Agreement shall terminate and be null and void.

17

92.

Entry of Final Judgment.

After the entry of the Final Order, the Parties

18

stipulate to the prompt entry of the Final Judgment pursuant to Rule 3.769 of the California Rules of

19

Court, providing that the Court shall retain jurisdiction over the Parties to enforce the terms of the

20

Final Order and Final Judgment.

21

VII.

22

NOTICES

93.

Unless otherwise specifically provided by this Settlement, all notices,

23

demands or other communications given under this Settlement will be in writing and be deemed to

24

have been duly given as of the third business day after mailing by United States registered or

25

certified mail, return-receipt requested, addressed as follows:

26

To Plaintiffs and the Class:

27

WILLIAM TURLEY
DAVID MARA
JAMIE SERB

28
SON, P
EET
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1
2
3
4
5

TONY ROBERTS
THE TURLEY AND MARA LAW FIRM, APLC
7428 Trade Street
San Diego, CA 92121
Telephone:
619.234.2833
Facsimile:
619.234.4048
Emails:
dmara@turleylawfirm.com
jserb@turleylawfirm.com

8

MOHAMED ELDESSOUKY
ELDESSOUKY LAW
335 N. Brookhurst Street
Anaheim, CA 92801
Telephone:
714.535.5090

9

To Numark:

6
7

10

14

STEPHEN C. TEDESCO
ALEXANDRA HEMENWAY
LITTLER MENDELSON, P.C.
333 Bush Street, 34th Floor
San Francisco, CA 94104
Telephone:
415.433.1940
Fax No.:
415.399.8490
Emails:
stedesco@littler.com
ahemenway@littler.com

15

VIII. GENERAL PROVISIONS

11
12
13

16

94.

This Settlement is the result of lengthy, arms-length negotiations between the

17

Parties. This Settlement will not be construed in favor of or against any Party by reason of the extent

18

to which any Party or his or its counsel participated in the drafting of this Settlement.

19

95.

Paragraph and section titles, headings, or captions contained in this Settlement

20

are inserted as a matter of convenience and for reference, and in no way define, limit, extend, or

21

describe the scope of this Settlement or any of its provisions.

22

96.

This Settlement may not be changed, altered, or modified, except in writing

23

and signed by the Parties and approved by the Court. This Settlement may not be discharged except

24

by performance in accordance with its terms or by a writing signed by the Parties.

25

97.

All terms and conditions of this Agreement will be governed by and

26

interpreted according to the laws of the State of California, without giving effect to any conflict of

27

law or choice of law principles.

28
JON. P.
EET

98.

This Settlement and all of the attached Exhibits, which by this reference are
25.
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1

incorporated into this Settlement, constitute the entire agreement between the Parties relating to the

2

Settlement.

3

statements, whether oral or written and whether by a Party or a Party’s counsel, are merged into this

4

Settlement. No rights under this Settlement may be waived except in writing.

5
6
7

All prior or contemporaneous agreements, understandings, representations, and

99.

This Settlement will be binding upon and will inure to the benefit of the

Parties and their respective heirs, trustees, executors, administrators, successors and assigns.
100.

It is agreed that because the members of the Class are so numerous, it is

8

impossible or impractical to have each Class Member who does not timely and validly opt-out

9

execute this Settlement. The Class Notice will inform all Class Members of the binding nature of

10

the release contained herein will have the same force and effect as if this Settlement were executed

11

by each Class Member who does not timely and validly opt-out.

12

101.

This Settlement may be executed in counterparts, and when each Party has

13

signed and delivered at least one such counterpart, each counterpart will be deemed an original, and,

14

when taken together with other signed counterparts, will constitute one Settlement, which will be

15

binding upon and effective as to all Parties.

16
17
18
19
20

102.

This Settlement may be signed by facsimile signature or digital signature,

each of which will have the same force and effect as an original signature.
103.

The signatories to this Settlement hereby represent that they are fully

authorized to enter into this Settlement on behalf of themselves or their respective principals.
104.

As of the Final Effective Date, all Parties will be relieved of any obligation

21

under the discovery rules or otherwise to maintain any evidence, including electronically stored

22

information such as emails that might be pertinent to this litigation, except that information needed

23

to verify dates of employment, compensation and job positions held by class members.

24
25

[Signatures on following page]

26
27
28
SON, P.
EET

26.

Case No. RG17852307

I

A 94104

STIP OF CLASS SETTLEMENT AND SETTLEMENT AGREEMENT AND RELEASE

1

2
3
4
5
6

EXECUTION BY PARTIES AND COUNSEL

7
8

The Parties and their counsel hereby execute this document to evidence their
acceptance of and agreement to the Settlement.

9
10

Dated:

January 5, 2019
fA/U/___________________________

11

Manuel Cabral (Plaintiff/Class Representative)

12
13

Dated: ___________, 2019

14

Bunphot Prasertsith (Plaintiff/Class Representative)

15
Dated:___________ , 2019

Numark Transportation, Inc

16
17
18

By: Casey Aalto
President

19
20
21
22
23
24
25
26
27
28
SON. P.
EET
I
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1
2
3
4
5

6

EXECUTION BY PARTIES AND COUNSEL

7

8

The Parties and their counsel hereby execute this document to evidence their
acceptance of and agreement to the Settlement.

9

10

Dated:____________ , 2019

11

Manuel Cabral (Plaintiff/Class Representative)

12
13

Dated:

January 6,2019
_____________

14
15

Bunphot Prasertsith (Plaintiff/Class Representative)
Dated:

1) "1

2019

16
17
18
19

20
21
22
23
24
25
26
27
28
SON, P.
:EET
R
;A 94104
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1
2

Dated: ^o^y

3
4
LITTLER MENDELSON, P.C.
Attorneys for Defendant
NUMARK TRANSPORTATION, INC.

5

6

\JJlU1 ,2019
Dated:

7

8
WILLIAM TURLEY
DAMIDMARA
JAMIE SERB
TME TURLEY & MARA LAW FIRM, APLC
Attorneys for Plaintiff
MANUEL CABRAL & BUNPHOT
PRASERTSITH

9

10
11
12
13

Dated:

January 8, 2019

14
15
16
17

MOHAMED ELDESSOUKY
ELDESSOUKY LAW
Attorneys for Plaintiff
MANUEL CABRAL

18
19

20
21
22
23
24
25
26
27
28
>ON. P.
EET
I
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Exhibit A

CALIFORNIA SUPERIOR COURT, COUNTY OF ALAMEDA
Manuel Cabral and Bunphot Prasertsith on behalf of themselves, all others similarly situated, and on behalf of
the general public, Plaintiffs, vs. Numark Transportation, Inc., Defendant
Case No. RG17852307
NOTICE OF CLASS ACTION SETTLEMENT
A court authorized this notice. This is not a solicitation.
This is not a lawsuit against you and you are not being sued.
However, your legal rights are affected by whether you act or don’t act.
TO:

All persons who were employed by Defendant, Numark Transportation, Inc. as a non-exempt,
hourly-paid truck driver or industrial truck worker at any time in California from March 9, 2013,
to [Preliminary Approval] (“Class” or “Class Members”).

The California Superior Court, County of Alameda has granted preliminary approval of a proposed settlement
(“Settlement”) of the above-captioned Class Action (“Lawsuit”). Because your rights may be affected by this
Settlement, it is important that you read this Notice carefully. Most importantly, this Notice will advise you of
how you can obtain your money under the Settlement or how you can decide to not take part in the Settlement
and preserve your rights against Numark Transportation, Inc. (“Numark”).
The Settlement provides Five Hundred Fifty Thousand Dollars ($550,000) to resolve this Lawsuit over claims
that Numark violated California law by failing to pay its drivers or truck workers all straight time and overtime
wages due. The Settlement also resolves claims that Numark violated California law by not providing duty-free
meal breaks and rest breaks to its drivers and truck workers. The Settlement also seeks to resolve claims that
Numark violated California law regarding itemized paycheck stubs and timely pay upon termination of
employment with Numark.
The Court has not determined that Numark violated the law and Numark disputes all claims made in the Lawsuit.
After fighting the matter in Court, the parties have agreed to resolve the Lawsuit under this proposed Settlement
of which the Alameda County Superior Court granted preliminary approval.
WHAT INFORMATION IS IN THIS NOTICE
1. Why Have I Received This Notice?......................................................................................................... Page 2
2. What Is This Case About? ....................................................................................................................... Page 2
3. Am I a Class Member? ........................................................................................................................... Page 2
4. How Does This Class Action Settlement Work? ..................................................................................... Page 3
5. Who Are the Attorneys Representing the Parties? ................................................................................... Page 3
6. What Are My Options? ............................................................................................................................. Page 4
7. How Do I Opt Out or Exclude Myself From This Settlement? ................................................................ Page 4
8. How Do I Object to the Settlement? ........................................................................................................ Page 5
9. How Does This Settlement Affect My Rights? ........................................................................................ Page 5
10. How Much Can I Expect to Receive From This Settlement? ................................................................... Page 6
11. How Will the Attorneys for the Class and the Plaintiffs/Class Representatives Be Paid? ....................... Page 7

-1Questions? Call the Settlement Administrator toll free at [phone number]

1.

Why Have I Received This Notice?

Numark’s records indicate that you were employed as a driver or truck worker in California sometime between
March 9, 2013 and [the date of preliminary approval of the class settlement] (the “Class Period”). As a result, you
are eligible to recover money from this Settlement and you are considered a “Class Member.” This Notice is
meant to provide you with basic information about the case and to advise you of your options to remain part of
the Settlement, exclude yourself from the Settlement, or object to the Settlement.
A Preliminary Approval Hearing was held on [the date of Preliminary Approval], in the Superior Court of
California, County of Alameda. The Court conditionally certified the Class for settlement purposes only and
directed that you receive this Notice.
The Court will hold a Final Fairness Hearing concerning the proposed Settlement on [the date of final approval
hearing], 2018 at [time a.m./p.m.], before Judge Ioana Petrou, located at 1221 Oak Street, Oakland, California
94612, Department 17. At this hearing, Judge Petrou will determine whether the Settlement may proceed.
2.

What Is This Case About?

This Settlement resolves claims that you should have been paid all wages, overtime wages, penalties for failure
to pay straight and overtime wages, penalties for failure to pay wages at the time of termination of employment,
penalties and premium wages for late/missed/interrupted/short/working meal breaks, penalties and premium
wages for late/missed/interrupted/short/working rest breaks, penalties for inaccurate/incomplete paycheck stubs.
Plaintiffs also complain of unlawful business practices.
Numark denies that it violated any provisions of California law. It contends that it had policies that provided meal
breaks and rest breaks according to California law and that it relieved its drivers and truck workers of all duties
during their meal breaks and rest breaks. Numark further contends that its paycheck stubs had all of the
information California law requires and that it paid all wages owed at the time of termination of employment.
The Court has not determined whether any laws have been violated, nor has it decided in favor of Plaintiffs or
Numark; instead, both sides agreed to resolve the Lawsuit with no decision or admission of who is right or wrong.
By agreeing to resolve the Lawsuit, all parties avoid the risks and cost of a trial.

3.

Am I A Class Member?

You are a Class Member if you worked for Numark in as a non-exempt, hourly-paid truck driver or truck worker
at any time from March 9, 2013, to [the date of preliminary approval of the class settlement] in California (“Class
Period”).
Based upon Numark’s records, you are a Class Member and you are eligible to recover money under this
Settlement.
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4.

How Does This Class Action Settlement Work?

Plaintiffs sued Numark on behalf of themselves and all other Numark employees who were employed as nonexempt, hourly-paid truck drivers or truck workers in California at any time during the Class Period. Plaintiffs
and these other current and former employees comprise a “Class” and are “Class Members.” The Settlement
resolves the Released Claims of all Class Members, except for those who exclude themselves from the Class by
requesting to be excluded in the manner set forth below.
Plaintiffs and Class Counsel believe the settlement is fair and reasonable. The Court has also preliminarily
reviewed the terms of the Settlement and determined the Settlement is fair and reasonable.
The Court file has the settlement documents, which explain the settlement in greater detail. If you would like
copies of the settlement documents, you can contact Plaintiffs’ attorneys, whose contact information is below,
and they will provide you with a copy free of charge.
The pleadings and other records in this litigation, including the Settlement Agreement, may be examined online
on the Alameda County Superior Court’s website, known as “DomainWeb,” at:
https://publicrecords.alameda.courts.ca.gov/PRS/
After arriving at the website, click the ‘Search By Case Number’ link, then enter RG17852307 as the case number
and click ‘SEARCH.’ Images of every document filed in the case may be viewed through the 'Register of Actions'
at a minimal charge.
You may also view images of every document filed in the case free of charge by using one of the computer
terminal kiosks available at each court location that has a facility for civil filings.
PLEASE DO NOT TELEPHONE THE COURT OR DEFENDANT’S ATTORNEYS FOR INFORMATION
REGARDING THIS SETTLEMENT OR THE CLAIM PROCESS.
5.

Who Are the Attorneys Representing the Parties?
Attorneys for Plaintiffs and the Class

Attorneys for Defendant

THE TURLEY & MARA LAW FIRM, APLC
William Turley
David Mara
Jamie Serb
Tony Roberts
7428 Trade Street
San Diego, CA 92121
Telephone: (619) 234-2833

LITTLER MENDELSON, P.C.
Stephen C. Tedesco
Alexandra Hemenway
333 Bush Street, 34th Floor
San Francisco, CA 94104
Telephone: (415) 433-1940

ELDESSOUKY LAW
Mohamed Eldessouky
17139 Bellflower Blvd, Suite 202
Bellflower, CA 92808
Telephone: (562) 461-0995
-3Questions? Call the Settlement Administrator toll free at [phone number]

The Court has decided that The Turley & Mara Law Firm, APLC, and Eldessouky Law (“Class Counsel”), are
qualified to represent you and all other Class Members simultaneously.
You do not need to hire your own attorney because Class Counsel is working on your behalf. But, if you want
your own attorney, you may hire one at your own cost.
6.

What Are My Options?

The purpose of this Notice is to inform you of the proposed settlement and of your options. Each option has its
consequences, which you should understand before making your decision. Your rights regarding each option, and
the steps you must take to select each option, are summarized below and explained in more detail in this Notice.
Important Note: Numark will not retaliate against you in any way for either participating or not participating
in this Settlement.
• DO NOTHING:

If you do nothing and the Court grants final approval of the Settlement, you will become
part of this Lawsuit and may receive a payment from the Settlement. You will be bound
to the Release of the Released Claims as defined in the Settlement Agreement and the
Final Judgment. You will also give up your right to pursue the Released Claims as
defined in Section No. 9 below.

• OPT OUT:

If you do not want to participate in this Settlement as a Class Member, you may “opt
out,” which will remove you from the Class and this Action. If the Court grants final
approval of the settlement, you will not receive any money from this Settlement and
you will not give up the right to sue Numark and the Released Parties for the Released
Claims as defined in Section No. 9 below.

• OBJECT:

You may file a legal objection to the proposed settlement. If you would like to object,
you may not opt out of this case.

The procedures for opting out and objecting are set forth below in the sections entitled “How Do I Opt Out or
Exclude Myself From This Settlement” and “How Do I Object To The Settlement?”
7.

How Do I Opt Out Or Exclude Myself From This Settlement?

If you do not want to take part in the Settlement, you must mail a written Request to Opt-Out of the Settlement to
the Settlement Administrator. The written request for exclusion must: (a) state your name, address, and telephone
number; (b) state your intention to exclude yourself from or opt-out of the Settlement; (c) be addressed to the
Settlement Administrator at [address]; (d) be signed by you or your lawful representative; and (e) be postmarked
no later than [the Response Deadline]. To be valid, any opt-out must be received by the Settlement Administrator
no later than three days after [the Response Deadline].
The Final Judgment entered, following approval of the Settlement by the Court, will bind all Class Members who
do not request exclusion from the Settlement.
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8.

How Do I Object To The Settlement?

You can ask the Court to deny approval of the Settlement by filing an objection. You cannot ask the Court to order a
larger settlement, as the Court can only approve or deny the Settlement. If the Court denies approval, no Settlement
payments will be sent out to Class Members and the Lawsuit will continue. If this is what you want to happen, you
must object.
If you are a Class Member who does not opt out of the Settlement, you may object to the Settlement, personally or
through an attorney, by submitting your objection in writing. You may also appear at the Final Approval Hearing,
either in person or through an attorney at your own expense, to orally object to the Settlement. Written objections
and any supporting papers should (a) state the objecting person’s full name, address, and telephone number; (b)
include the words “Notice of Objection” or “Formal Objection”; (c) describe, in clear and concise terms, the legal
and factual arguments supporting the objection; (d) list identifying witness(es) the objector may call to testify at
the Final Approval Hearing; and (e) provide true and correct copies of any exhibit(s) the objector intends to offer
at the Final Approval Hearing.
Class Members may appear at the Final Approval Hearing either in person or through the objector’s own counsel.
If the Court rejects the objection the objector will receive their share of the Settlement money and will be bound
by the terms of the Settlement.
9.

How Does This Settlement Affect My Rights? What are the Released Claims?

If the proposed Settlement is approved by the Court, a Final Judgment will be entered by the Court. All Class
Members who do not opt out of the Settlement will be bound by the Court’s Final Judgment and will release
Numark and the Released Parties1 from the Released Claims. The full and detailed Release of Claims by Class
Members is contained in the Settlement Agreement, which can be found at www.[INSERT].com or on the Court’s
DomainWeb website (instructions on accessing this site are provided in Sections 4 and 11 of this Notice). The
claims released under this Settlement are paraphrased as follows:
Class members who do not opt out of the Settlement will release all claims pled in the Lawsuit, all claims based
on the facts stated in the Complaints filed in this Lawsuit, and all claims that could have been pled based on the
facts stated in the Complaints filed in this Lawsuit during the Class Period. This includes, but is not limited to,
claims for unpaid wages, unpaid overtime wages, penalties for failure to pay straight and overtime wages,
penalties for failure to pay wages at the time of termination of employment, penalties and premium wages for
late/missed/interrupted/short/working
meal
breaks,
penalties
and
premium
wages
for
late/missed/interrupted/short/working rest breaks, penalties for inaccurate/incomplete paycheck stubs, unlawful
business practices, claims for failure to reimburse expenses, reporting time pay violations, failure to comply with
the Private Attorneys General Act, entitlement to declaratory or injunctive relief, restitutionary damages,
attorneys’ fees and/or costs incurred to prosecute this Lawsuit, and any other remedies, penalties, and interest that
could be recovered based on the facts that were pled or could have been pled in the Complaints filed in this
Lawsuit.
“Released Parties” means Numark Transportation, Inc. and all of its past and present subsidiaries, parent
companies, affiliates, divisions, corporations or limited liability companies under common control, successors
and assigns, and all past and present officers, directors, shareholders, partners, members, managers, agents,
insurers, employees, attorneys, advisors, accountants, representatives, trustees, heirs, executors, administrators,
predecessors, successors and assigns of any of the foregoing entities referred to in this Paragraph.
1
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10.

How Much Can I Expect to Receive From This Settlement?

The total maximum amount that Numark could be required to pay under this Agreement is Five Hundred Fifty
Thousand Dollars ($550,000) (“Gross Settlement Amount”).
At the Final Approval Hearing, Plaintiffs will request that the following amounts be deducted from the Gross
Settlement Amount: (1) the Class Representative Payments to Plaintiffs in an amount up to $5,000 each, for a
general release of all claims, prosecution of this action, and risks undertaken for the payment of attorneys’ fees
and costs; (2) the Settlement Administration Costs to the Settlement Administrator in an amount estimated not to
exceed $15,000; (3) a payment of $11,250 (75% of $15,000 allocated to the Labor Code Private Attorneys General
Act of 2004 claims) to the California Labor Workforce Development Agency (“LWDA”); and (4) payment to
Class Counsel in an amount not to exceed $181,500 (33% of the Gross Settlement Amount) for attorneys’ fees
and an amount not to exceed $35,000 for litigation costs. After these deductions are made, the remainder is called
the Net Settlement Amount, which will be proportionately distributed to all Class Members.
All of these payments are subject to the Court’s approval. The Court will not approve any of these payments until
the Final Approval Hearing. If the Court approves these payments in an amount that is less than the amounts
requested, the difference shall become part of the Net Settlement Amount. The Net Settlement Amount will be
proportionately distributed amongst all Class Members who have not opted out of the Settlement.
All Class Members who did not opt-out of the Settlement will receive a proportionate share of the Net Settlement
Amount. Each Class Member shall receive a settlement bonus payment of $50 for each class member who worked
50 workweeks or less, $100 for each Member who worked between 50 and 100 workweeks, and $250 for each
Class Member who worked over 100 workweeks. This portion of the Net Settlement Amount shall be referred to
as the Bonus Net Settlement Amount. The Settlement Administrator will divide the remaining Net Settlement
Amount – referred to herein as the “Set-Off Net Settlement Amount” - by the number of workweeks worked by
Class Members during the Class Period, to establish a weekly value. The weekly value shall then be multiplied
by the number of workweeks worked by each Class Member to determine his or her Settlement Payment. The
amounts paid to each Class Member through the individual settlement agreements already paid shall be subtracted
from the individual Settlement Payments calculated from the Set-Off Net Settlement Amount. Any Class Member
whose estimated Settlement Payment calculated from the Set-Off Net Settlement Amount is less than the amount
that was previously paid in an individual settlement agreement with Numark shall not receive any payment. The
individual Settlement Payment calculated from the Bonus Net Settlement Amount shall not be affected or set-off
by any previous settlement amounts paid. Calculating the Settlement Payments in this way ensures that all Class
Members shall receive a Settlement Payment under the Settlement.
Although your exact share of the Net Settlement Amount cannot be precisely calculated until after the number of
Class Members who opt-out of the Settlement are determined, based upon the calculation above, your
approximate share of the Net Settlement Amount, is as follows: $______________, less taxes. This is based on
Numark’s records which shows you worked ___ weeks during the Class Period.
If you disagree with the number of weeks you worked as stated in this Notice, you must notify the Settlement
Administrator at [Address] and provide a statement of the number of total weeks you worked while employed
with Numark during the Class Period, supported by written documentation. You must postmark this information
by [Response Deadline] and it must be received by the Settlement Administrator within three business days of
the deadline.
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The Settlement Administrator will investigate the challenge, request information from Numark as necessary and
make the final determination of whether any additional amount is owed to you. Numark’s records regarding the
number of weeks you worked will be presumed to be correct and your challenge will be denied if you do not
provide written proof of the number of weeks you worked.
Thirty-Three and One-Third percent (33⅓%) of your Settlement payment is intended to settle your unpaid wages
claims (the “Wage Portion”). The Wage Portion of your Settlement payment will be reduced by applicable payroll
tax withholdings and deductions and the Settlement Administrator will send you an IRS Form W-2 for tax
reporting purposes.
Sixty-Six and Two-Thirds percent (662⁄3%)) of your Settlement payment is intended to settle your non-wage
claims, including claims for interest and penalties. This non-wage portion of your Settlement payment will not be
subject to payroll tax withholding and deductions. The Settlement Administrator will issue each Participating
Class Member an IRS Form 1099 with respect to this portion of your Settlement payment.
It is strongly recommended that upon receipt of your Settlement payment, you immediately cash it or cash it
before the 180-day void date shown on each check. If any checks remain uncashed or not deposited by the
expiration of the 180-day period, the Settlement Administrator will pay the funds represented by such unredeemed checks to the State of California’s Department of Industrial Relations’ Unclaimed Wage Fund on behalf
of the particular Class Member who did not cash his or her settlement check.
11.

How Will the Attorneys for the Class and the Plaintiffs/Class Representatives Be Paid?

The attorneys for Plaintiffs and the Class will be paid from the Gross Settlement Amount. Subject to Court
approval, the attorneys for Plaintiffs and the Class will be paid an amount not to exceed one third of the Gross
Settlement Amount ($181,500) for attorneys’ fees and up to $35,000 for litigation costs.
Defendant has paid all of its own attorneys’ fees and costs.
Plaintiffs will also be paid, subject to Court approval, an amount not to exceed $5,000, each, in exchange for a
general release of all his claims against Numark and for the initiation and prosecution of this case and the risks
undertaken for the payment of costs in the event this case had been lost.
IF YOU NEED MORE INFORMATION OR HAVE ANY QUESTIONS, you may contact Class Counsel
listed above, or the Settlement Administrator at the telephone number listed below, toll free. Please refer to the
Numark class action Settlement. You can also access case documents free of charge by visiting a website set up
and maintained by the Settlement Administrator by visiting www.[INSERT].com.
This Notice does not contain all of the terms of the proposed Settlement or all of the details of these proceedings.
For more detailed information, you may refer to the underlying documents and papers on file with the Court at
1221 Oak Street, Oakland, California 94612 or obtain them for a nominal fee by visiting the Alameda County
Superior Court website by visiting publicrecords.alameda.courts.ca.gov and inputting the case number
RG17852307. You may also contact Class Counsel, whose contact information is above, and they will provide
you with a copy of the settlement documents or case documents free of charge.
PLEASE DO NOT TELEPHONE THE COURT OR COURT’S CLERK FOR INFORMATION ABOUT
THIS SETTLEMENT.
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1
2
3
4
5

David Mara, Esq. (SBN 230498)
Jamie Serb, Esq. (SBN 289601)
Tony Roberts, Esq. (SBN 315595)
THE TURLEY & MARA LAW FIRM, APLC
7428 Trade Street
San Diego, California 92121
Telephone: (619) 234-2833
Facsimile: (619) 234-4048

6 Mohamed Eldessouky, Bar No. 289955
ELDESSOUKY LAW
7 17139 Bellflower Blvd, Suite 202
Bellflower, CA 92808
8 Telephone: (562) 461-0995
9 Fax: (562) 461-0998
10 Attorneys for Plaintiffs
11

SUPERIOR COURT OF THE STATE OF CALIFORNIA

12

IN AND FOR THE COUNTY OF ALAMEDA

13

MANUEL CABRAL on behalf of himself,
14 all others similarly situated, and on behalf of
the general public
15

Case No.

[Assigned For All Purposes To Judge Ioana
Petrou Department 17]

16
17

[PROPOSED] ORDER GRANTING
FINAL APPROVAL TO CLASS ACTION
SETTLEMENT; JUDGMENT

Plaintiffs,

18

Date:
Time:
Dept.: 17
Judge: Hon. Ioana Petrou

19 v.
20

NUMARK TRANSPORTATION, INC.; and
21 DOES 1-100, inclusive,

Reservation No.: R-

22
23

RG17852307

Defendants.

Complaint Filed: March 9, 2017
Trial Date: None Set

24
25
26
27
28
ORDER GRANTING FINAL APPROVAL
OF CLASS ACTION SETTLEMENT; JUDGMENT

Case Number RG17852307
1

1

ORDER

2

This matter came on for hearing on ______________, at __________ a.m., in

3 Department 17 of the above-captioned Court on Plaintiffs’ Motion for Final Approval of Class
4 Action Settlement, Attorneys’ Fees, Costs, Enhancement Awards/General Release Payments,
5 and Entering of Judgment pursuant to: (1) California Rule of Court 3.769(g); (2) the Order
6 Granting Plaintiffs’ Motion for Preliminary Approval of Class Action Settlement, Conditional
7 Certification, Approval of Class Notice, Setting of Final Approval Hearing Date (hereinafter
8 referred to as the “Preliminary Approval Order”); and (3) the Joint Stipulation of Class
9 Settlement and Class Settlement Agreement and Release (hereinafter referred to as the
10 “Settlement Agreement”).
11

Having received and considered the Settlement Agreement, the supporting papers filed by

12 the Parties, and the evidence and argument received by the Court in conjunction with the Motion
13 for Preliminary Approval of Class Action Settlement, and Plaintiffs’ Motion for Final Approval,
14 Attorneys’ Fees, Costs, Enhancement Awards/General Release Payments, and Entering of
15 Judgment, the Court grants final approval of the Settlement and HEREBY ORDERS AND
16 MAKES THE FOLLOWING DETERMINATIONS:
17

1.

Pursuant to the Preliminary Approval Order, the Notice of Class Action

18 Settlement (hereinafter referred to as the “Notice”) was mailed to all members of the Class by
19 first-class U.S. mail. The Notice informed the Class of the terms of the Settlement, of their right
20 to receive their proportional Settlement Payment, of their right to request exclusion from the
21 Class and the Settlement, of their right to comment upon or object to the Settlement and to
22 appear in person or by counsel at the final approval hearing and of the date set for the Final
23 Approval hearing. Adequate periods of time were provided by each of these procedures.
24

2.

In response to the Notice,

25 the Settlement,

_____

____

members of the Class filed a written objection to

class members stated an intention to appear at the final approval hearing,

26 and ____ members of the Class requested to be excluded from the Settlement.
27

3.

The Court finds and determines that this notice procedure afforded adequate

28 protections to Class Members and provides the basis for the Court to make an informed decision
ORDER GRANTING FINAL APPROVAL
OF CLASS ACTION SETTLEMENT; JUDGMENT

Case Number RG17852307
2

1 regarding approval of the Settlement based on the Class Members’ response. The Court finds and
2 determines that the Notice provided in conjunction with preliminary approval was the best notice
3 practicable, which satisfied the requirements of law and due process.
4

4.

The Court further finds and determines that the terms of the Settlement

5 Agreement are fair, reasonable and adequate to the Class and to each Class Member and that the
6 settlement is ordered finally approved, and that all terms and provisions of the Settlement
7 Agreement should be and hereby are ordered to be consummated.
8

5.

The Court has certified a Class, as that term is defined in and by the terms of the

9 Settlement Agreement, and the Court deems this definition sufficient for purposes of California
10 Rule of Court 3.765(a).
11

6.

The Court hereby approves the terms set forth in the Settlement Agreement and

12 finds that the Settlement is, in all respects, fair, adequate, and reasonable, and directs the Parties
13 to effectuate the settlement according to its terms. The Court finds that the settlement was
14 reached as a result of informed and non-collusive arms-length negotiations facilitated by a
15 neutral mediator. The Court further finds that the Parties conducted extensive investigation,
16 research, and discovery and that their attorneys were able to reasonably evaluate their respective
17 positions. The Court also finds that settlement will enable the Parties to avoid additional and
18 potentially substantial litigation costs, as well as delay and risks if the Parties were to continue to
19 litigate the case. The Court has reviewed the monetary recovery provided as part of the
20 settlement and recognizes the significant value accorded to the Class.
21

7.

____

objections to the settlement were filed and a total of

____

class members

22 have requested exclusion from the settlement.
23

8.

The Court hereby confirms William Turley, David Mara, Jamie Serb, and Tony

24 Roberts of The Turley & Mara Law Firm, APLC, and Mohamed Eldessouky of Eldessouky Law
25 as Class Counsel in this action.
26

9.

The Court hereby confirms Plaintiffs Manuel Cabral and Bunphot Prasertsith as

27 the Class Representatives in this action.
28
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1

10.

The Court finds and determines that the individual Settlement Payments provided

2 for by the terms of the Settlement Agreement to be paid to Participating Class Members are fair
3 and reasonable. The Court hereby grants final approval to and orders the payment of those
4 amounts be made to the Participating Class Members in accordance with the terms of the
5 Settlement.
6

11.

The Court finds and determines that payment to the California Labor and

7 Workforce Development Agency of $11,250 as its share of the settlement of civil penalties, in
8 this case, is fair, reasonable, and appropriate. The Court hereby grants final approval to and
9 orders that the payment of that amount be paid in accordance with the Settlement.
10

12.

The Court finds and determines the Class Representative Enhancement

11 Awards/General Release Payments in the sum of $5,000, each, to Plaintiffs Manuel Cabral and
12 Bunphot Prasertsith are fair and reasonable. The Court hereby orders the Administrator to make
13 these payments to the Plaintiffs/Class Representatives in accordance with the terms of the
14 Settlement Agreement.
15

13.

The Court finds and determines that the payment to be paid to the Settlement

16 Administrator, Simpluris, Inc., in the sum of $15,000.00 for its fee and expenses incurred is fair
17 and reasonable. The Court hereby orders the Administrator to make this payment to itself in
18 accordance with the terms of the Settlement Agreement.
19

14.

Pursuant to the terms of the Settlement, and the authorities, evidence, and

20 argument submitted by Class Counsel, the Court hereby awards Class Counsel attorneys’ fees in
21 the sum of $181,500.00 and litigation costs of $

. The Court finds such amounts to be

22 fair and reasonable. The Court hereby orders the Settlement Administrator to make these
23 payments in accordance with the terms of the Settlement Agreement.
24

15.

Neither Defendants nor any related persons or entities shall have any further

25 liability for costs, expenses, interest, attorneys’ fees, or for any other charge, expense, or
26 liability, except as provided for by the Settlement Agreement.
27

16.

Nothing in this Order shall preclude any action to enforce the Parties’ obligations

28 pursuant to the Settlement Agreement or pursuant to this Order, including the requirement that
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1 Defendants make payments to Participating Class Members in accordance with the Settlement
2 Agreement.
3

17.

The Court hereby enters final judgment in this case in accordance with the terms

4 of the Settlement Agreement, Preliminary Approval Order, and this Order.
5

18.

The Parties shall bear their own costs and attorneys’ fees except as otherwise

6 provided for by the Settlement Agreement and this Court’s Order Granting Final Approval.
7

19.

Without affecting the finality of this Order in any way, the Court retains

8 jurisdiction of all matters relating to the interpretation, administration, implementation,
9 effectuation, and enforcement of this order and the Settlement.
10

20.

Ten percent (10%) of the attorneys' fees award shall be held in an interest-bearing

11 account, maintained either by the settlement administrator or by class counsel, pending the
12 submission and approval of a final compliance status report after completion of the distribution
13 process.
14

21.

A compliance hearing is set for ________________ at __________ in Department

15 17. A compliance status report shall be filed—with a courtesy copy delivered directly to
16 Department 17—at least 5 court days prior to the compliance hearing.
17
18

JUDGMENT
22.

The Court hereby enters final judgment in this Action in accordance with terms of

19 the Joint Stipulation of Class Action Settlement and Release (“Settlement”), Order Granting
20 Plaintiffs’ Motion for Preliminary Approval of Class Action Settlement (“Order Preliminarily
21 Approving Settlement”), and the Order Granting Motion for Final Approval (“Final Order”). All
22 terms used herein shall have the same meaning as defined in the Settlement.
23

23.

Upon the Effective Date, as defined in the Settlement, Plaintiff/Class

24 Representative and all Class Members who have not requested exclusion from the Settlement,
25 shall have by operation of the Final Order and this Judgment, fully, finally and forever released,
26 relinquished, and discharged the Released Parties from the Released Claims as those terms are
27 respectively defined in the Settlement, and are hereby forever barred and enjoined from
28 prosecuting such released claims against the Released Parties.
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24.

Without affecting the finality of the Final Order and/or this Judgment, pursuant to

2 California Code of Civil Procedure Section 664.6 and Rule 3.769(h) of the California Rules of
3 Court, the Court reserves exclusive and continuing jurisdiction over this Action, the Plaintiffs,
4 Class Members who have not opted-out of the Settlement, and Defendant for the purposes of
5 supervising the implementation, enforcement, construction, and interpretation of the Settlement,
6 the Preliminary Order, the Final Order, and the Judgment.
7
8
9
10
11
12

Dated:
BY ORDER OF THE COURT
HON. IOANA PETROU
SUPERIOR COURT OF CALIFORNIA

13
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