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Attorneys for Plaintiffs and the Putative Classes

ELECTRONICALLY
FILED

Superior Court of California,
County of San Francisco

09/14/2023
Clerk of the Court
BY: WILLIAM TRUPEK
Deputy Clerk

SUPERIOR COURT FOR THE STATE OF CALIFORNIA

COUNTY OF SAN FRANCISCO

DAN BECK and BIENVENIDA SALAZAR,
individually and on behalf of all others similarly
situated,

Plaintiffs,
VS.

UNIVERSITY OF SAN FRANCISCO, a
California Corporation,

Defendant.

CASE NO. CGC21588930

THIRD AMENDED CLASS AND
REPRESENTATIVE ACTION COMPLAINT
FOR:

(1) Failure to Pay Premium Wages for
Overtime (Cal. Labor Code §§ 510, 1194,
1194.2, Wage Order No. 4-2001, § 3);

(2) Failure to Provide Compliant Meal Breaks
and Pay Premium Pay for Missed Meal
Breaks (Cal. Labor Code §§ 512, 226.7,
Wage Order No. 4-2001, § 11);

(3) Failure to Permit and Authorize Rest
Breaks and Pay Premium Pay for Missed
Rest Breaks (Cal. Labor Code §§ 226.2,
226.7, Wage Order No. 4-2001, § 12);

(4) Failure to Issue Accurate Itemized Wage
Statements (Cal. Labor Code §§ 226(a),
(e);

(5) Failure to Reimburse Business Related
Expenses (Cal. Labor Cod § 2802);
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(6) Unfair, Unlawful, or Fraudulent Business
Practices (Cal. Bus. & Prof. Code § 17200
et seq.); and

(7) Civil Penalties Pursuant to Private
Attorneys General Act (Cal. Labor Code
§8§ 2698 et seq.)

DEMAND FOR JURY TRIAL ON CLASS

CLAIMS
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Plaintiffs Dan Beck and Bienvenida Salazar (‘“Plaintiffs”), on behalf of themselves and all others
similarly situated, complain and allege on information and belief, except for their own acts and

knowledge which are based on personal knowledge, the following:
INTRODUCTION

1. This is a class action pursuant California Code of Civil Procedure § 382 seeking damages
for unpaid overtime wages, unpaid/missed rest breaks, and unpaid premium pay for missed meal and
missed and/or unpaid rest breaks, unreimbursed expenses, restitution, statutory penalties, pre- and post-
judgment interest, injunctive and equitable relief, and reasonable attorneys’ fees and costs pursuant
California Labor Code (“Labor Code™) §§ 218.5, 226(a), (e), 226.7, 226.2, 510, 512, 1194, 2802, Wage
Order No. 4-2001, §§ 3, 11, and 12, California Code of Civil Procedure § 1021.5, and California
Business & Professions Code §§ 17200 et seq.

2. Plaintiffs bring this action on behalf of themselves and other individuals currently and
formerly employed as part-time adjunct professors and/or instructors in any field of study by the
University of San Francisco (“Defendant” or “USF”) in California and who did not earn a monthly
salary equivalent to no less than two times the state minimum wage for full time employment in at least
one pay periods during the Class Period (“Class Members”). The class period is defined as from four
years prior to the filing of the initial Complaint through to September 8, 2020 (“Class Period”).

3. During the Class Period, Defendant misclassified Plaintiffs and Class Members as
professionally exempt employees. However, Plaintiffs and Class Members were non-exempt under
California law throughout the Class Period for two separate and alternative reasons. First, their
compensation was less than the monthly salary equivalent of two times the state minimum wage for full
time work. Second, their compensation was not a salary. Their compensation was not a salary because
it was subject to reduction because of variations in the quality or quantity of the work performed, and it
was not a salary because they are not paid any wages outside the time periods specified in their
employment contracts even though they perform work outside those periods. Rather, Defendant pays
Plaintiffs and Class Members a piece-rate because their compensation is a flat/ascertainable amount
based on the number of “units” / credit hours taught. The more units / the more credit hours they teach,
the more they are paid.

4. As non-exempt employees, Plaintiffs and Class Members were entitled to the minimum
wage protections under the Labor Code, including overtime pay, meal breaks, rest breaks, and accurate
itemized wage statements. Defendant, however, regularly scheduled Plaintiff Salazar and Class

Members to work more than eight hours in a row, and they did work more than eight hours in a day, yet

THIRD AMENDED CLASS AND REPRESENTATIVE ACTION COMPLAINT
o1-




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Defendant maintained policies and/or practices of denying Plaintiff Salazar and Class Members daily
overtime on those days, in violation of Labor Code §§ 510, 1194 and Wage Order No. 4, § 3. Asa
result, Plaintiff Salazar and Class Members are entitled to their unpaid overtime, liquidated damages,
reasonable attorneys’ fees and costs pursuant to Labor Code §§ 510, 1194, 1194.2, 218.5 and Wage
Order No. 4, § 3.

5. Defendant also regularly scheduled Plaintiff Salazar and Class Members to work for five
hours or more in a row and, particularly those who taught nursing instructors, up to 12 hours in a day,
and they did work for five hours and up to 12 hours in a row, yet Defendant maintained policies and/or
practices of failing to provide them with a duty-free thirty-minute meal break for the first five hours
worked or a second meal break for work of 12 hours or more in a row (or premium payments in lieu of
breaks) in violation of Labor Code § 512 and Wage Order No. 4, § 11.

6. Further, Defendant regularly scheduled Plaintiffs and Class Members to work 3.5 hours
or more and, particularly those instructors who taught nursing students, up to 12 hours in a day, yet
Defendant did not have a policy and/or practice of paying Class Members separately and hourly for rest
break time as required under Labor Code § 226.2, and also maintained policies and/or practices of
failing to provide Class Members with off-duty rest breaks (or premium payments in lieu of unpaid or
missed breaks), in violation of Labor Code § 226.7 and Wage Order No. 4, § 12.

7. As a result, Plaintiffs and Class Members are entitled to premium pay of one hour of pay
at their regular hourly rate for each missed meal and missed and/or unpaid rest break, and reasonable
attorneys’ fees and costs pursuant to Labor Code §§ 226.2, 226.7, 512, and Wage Order No. 4, §§ 11
and 12.

8. Plaintiffs also bring this action on behalf of themselves and other Class Members for the
violation of Labor Code § 226(a), (e) (“Wage Statement Class Members”). There are two class periods
that are relevant to these claims of the Wage Statement Class Members. Class Period 1 is from March
15, 2017 through January 3, 2020 (hereinafter, “Wage Statement Class Period 1”°). Class Period 2, is
from January 4, 2020 through to September 8, 2020 (hereinafter, “Wage Statement Class Period 2”).

0. During Wage Statement Class Periods, Defendant misclassified Plaintiffs and Wage
Statement Class Members as professionally exempt employees. During Class Periods 1 and 2,
Defendant should have classified them as non-exempt as they did not earn the monthly salary equivalent
of at least two times the state minimum wage for full-time employment. During Wage Statement Class
Period 1 and 2, Defendant did not require Plaintiffs and Wage Statement Class Members to track their

actual hours worked and did not include an accurate entry for the total hours worked or an applicable
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hourly rate on their wage statements in violation of Labor Code § 226(a). Defendant’s violation of
Labor Code § 226(a) was knowing and intentional, and Plaintiffs and Wage Statement Class Members
employed during Class Period 1 and 2 suffered injury as a result in that they could not ascertain from
the wage statement alone the number of hours worked, or the applicable hourly rate earned. As a result,
Plaintiffs and Wage Statement Class Members employed during Class Period 1 and 2 are entitled to
statutory penalties and reasonable attorney’s fees pursuant to Labor Code § 226(e).

10. The additional allegations relevant specifically to Wage Statement Class Period 1 are as
follows. Plaintiff Salazar and Wage Statement Class Members employed during Wage Statement Class
Period 1 were members of a certified class in an earlier filed class and representative action lawsuit
styled Gola v. University of San Francisco, Case No. CGC-18-565018 (San Francisco Super. Cnty. Ct.)
(“Gola Action”). Although they were members of the certified class pursuant to the Superior Court’s
class certification order entered on January 9, 2020 (“Certification Order”), in the Gola Action, their
names were omitted from the class list provided by Defendant pursuant to the Certification Order
(“Omitted Class Members™) and they did not receive notice of class certification. After the class was
certified in the Gola Action, the case proceeded to trial, following which the trial Court issued Judgment
in favor of Gola and 1,350 of the certified class members, which did not include Omitted Class
Members.! The class was certified and statutory penalties were awarded for the certified period, which
was March 15, 2017 to January 3, 2020. Accordingly, as a matter of due process, Plaintiff Salazar and
the Wage Statement Class Members who are Omitted Class Members are not bound by the Judgment
and may seek to recover their statutory penalties in this case for the period of March 15, 2017 through
January 3, 2020, the same period as certified in the Gola Action.

1. Plaintiffs and Wage Statement Class Members employed during Wage Statement Class
Period 2 (January 4, 2020 through to September 8, 2020) by this complaint seek to recover statutory
penalties for the identical wage statement violations that the trial Court in the Gola Action found
Defendant had committed, as Defendant continued to commit those same violations following the
certified class period end date of January 3, 2020.

12.  Plaintiff Beck brings this action on behalf of himself and other current and former
employees of Defendant (“Expense Reimbursement Class Members” or “ER Class Members™) in

California employed at any time from March 18, 2020 through the date of trial (“Expense

! The Judgment did include civil penalties pursuant to PAGA for the Omitted Class Members, but not
statutory penalties.
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Reimbursement Class Period” or “ER Class Period”) for unreimbursed business expenses incurred by
them during that period. During the ER Class Period, as a result of the COVID 19 pandemic, Defendant
maintained a policy and/or practice of requiring Plaintiff and ER Class Members to work remotely. In
order to carry out and perform their assigned work related duties remotely, Plaintiff and ER Class
Members incurred and continue to incur expenses including but not limited to cost of internet service
and telephone service (hereinafter, “home office expenses”). However, Defendant maintains a policy
and/or practice of denying reimbursing Plaintiff and ER Class Members for these necessarily incurred
home office expenses, in violation of Labor Code § 2802.

13. In consequence of the violations of Labor Code §§ 226.7, 226.2, 510, 1194, 512, and
2802, and IWC Wage Order No. 4-2001, §§ 3, 11, 12 Defendant also committed unfair, unlawful, and
fraudulent business practices, in violation of California’s Unfair Competition Law (“UCL”), Bus. &
Prof. Code § 17200 et seq. Plaintiffs, on behalf of themselves, and members of all the Classes, seek
restitution and other relief as prayed for below.

14. Plaintiff Salazar also brings this action as a representative action under the California
Labor Code’s Private Attorneys General Act (“PAGA”), Cal. Labor Code § 2698 et seq., for civil
penalties on behalf of herself and Class Members employed by USF to teach nursing students from
January 4, 2020 through to September 8, 2020 (“Nursing Aggrieved Employees™) for the violations of
Labor Code §§ 226.7, 510, 512, 1194 and IWC Wage Order No. 4-2001 §§ 3, 11 and 12 alleged herein,;
and on behalf of herself and Wage Statement Class Members employed by USF from January 4, 2020
through to September 8, 2020 (“Adjunct Aggrieved Employees”) for the violations of Labor Code §
226(a)(2) and (a)(9).

15. Plaintiff Beck also brings this action as a PAGA representative action on behalf of
himself and all ER Class Members employed by USF in California anytime from March 11, 2020
through to the date of trial in this case (“Aggrieved Employees”) for the violation of Labor Code § 2802
alleged herein.

PARTIES

16.  Plaintiff Bienvenida Salazar is an individual residing in Davis, California. Plaintiff
Salazar has taught clinical courses in Defendant’s Sacramento Nursing program in 2018, 2019, 2020,
2021, and 2022. Throughout the periods of her employment, Plaintiff Salazar was subject to
Defendant’s unlawful policies and conduct described herein.

17.  Plaintiff Dan Beck is an individual residing in San Francisco, California. Plaintiff Beck

has taught Behavioral Finance for Defendant in the Spring semesters in 2018, 2019, 2020, and Fall
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semester in 2021. Plaintiff Beck taught courses at USF’s main campus in San Francisco until
approximately March 18, 2020 when Defendant began requiring all Expense Reimbursement Class
Members to work remotely. Throughout the periods of his employment, Plaintiff Beck was subject to
Defendant’s unlawful policies and conduct described herein.

18. USF is a private not-for-profit Jesuit Catholic university. USF employs approximately
600 part-time adjunct instructors at any one time. Defendant has engaged in the Labor Code violations
alleged herein throughout the Class Period and continues to do so at present.

JURISDICTION

19. This Court has jurisdiction over Plaintiff Salazar’s claims for failure to pay overtime
wages for work in excess of eight hours in a workday pursuant to Labor Code §§ 510, 1194, 1194.2 and
Wage Order No. 4, § 3.

20. This Court has jurisdiction over Plaintiff Salazar’s claims for failure to provide off-duty
meal periods pursuant to Labor Code § 512 and Wage Order No. 4, § 11.

21. This Court has jurisdiction over Plaintiffs’ claims for failure to permit and authorize paid
off-duty rest breaks in violation of Labor Code §§ 226.2, 226.7 and Wage Order No. 4, § 12.

22. This Court has jurisdiction over Plaintiffs’ claims for failure to issue accurate itemized
wage statements pursuant to Labor Code § 226(a), (e).

23. This Court has jurisdiction over Plaintiff Beck’s claims for failure to reimburse for all
necessarily incurred business expenses under Labor Code § 2802.

24. This Court has jurisdiction over Plaintiffs’ claims for reasonable attorneys’ fees and costs
pursuant to Labor Code §§ 218.5, 226(e), 1194 and 2802.

25. This Court has jurisdiction over the claims for restitution arising from Defendant’s
unlawful business practices under the UCL, Bus. & Prof. Code §§ 17203 and 17204.

26. This Court has jurisdiction over Plaintiffs’ claims for civil penalties under Labor Code
§ 2699. On January 4, 2021 Plaintiffs provided PAGA Notice pursuant to Labor Code § 2699.3 to the
California Labor & Workforce Development Agency (“LWDA”) and Defendant. The LWDA has
provided no notice to Plaintiffs within the period specified in Labor Code § 2699.3 regarding its
intention to investigate or not investigate any other claims alleged in the PAGA Notice. Plaintiffs have
therefore fully complied with the PAGA procedural requirements and may commence this

representative action pursuant to Labor Code § 2699.

11
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VENUE
27. Venue is proper in the Superior Court for the County of San Francisco pursuant to Cal.
Civ. Proc. Code §§ 395(a) and 395.5. USF is a California corporation with its principal place of
business at 2130 Fulton Street San Francisco, California, in the City and County of San Francisco.

FACTUAL BACKGROUND

28. Defendant is the largest non-profit institution of higher education in San Francisco.
USF’s annual operating budget in recent years has exceeded $400 million, total revenue exceeded $500
million in 2017, and total assets exceed $1 billion. USF’s main campus is located in the heart of San
Francisco, and it has six branch campuses located in Downtown San Francisco, Orange County,
Pleasanton, Sacramento, San Jose, and Santa Rosa.

29.  USF operates five schools — College of Arts and Sciences, School of Education, School
of Law, School of Managements, and School of Nursing and Health Professions — and offers more than
230 undergraduate, graduate, professional, and certificate programs at its main campus and additional
programs at its branch campuses. The total student enrollment within these programs is approximately
10,000 students. Each year, USF offers these programs on traditional fall and spring semester basis,
with a winter intersession, and summer courses offered during three modules.

A. General Facts Supporting Claims for Unpaid Wages, Premium Pay and Inaccurate

and Incomplete Wage Statements

30.  USF employs Class Members to teach courses in its programs.

31.  USEF classifies Class Members as exempt from minimum wage provisions of the
California Labor Code, and has done so at all times relevant hereto.

32. As stated above, however, Class Members were and are non-exempt because they do not
earn a monthly salary equivalent of two times the state minimum wage for full-time employment, and
also because they do not meet the requirements of Labor Code § 515.7, applicable as of September 9,
2020, because they are not paid on a salary basis.

33. Class Members are not paid a salary because their compensation is subject to reduction
because of variations in the quality or quantity of the work performed. Class Members’ compensation is
subject to reduction because Defendant reserves the right to pay less than the contracted amount,
pursuant to Article 18.8 of the CBA set out below, based on low student enrollment in adjunct-taught
classes. Additionally, Defendant reserves the right to cancel courses, which results in reduction of
compensation if a Class Member was contracted to teach two or three courses in the same semester as

the cancelled classes.
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34, Class Members’ compensation is also not a salary because they are not paid any wages
outside the time periods specified in their employment contracts even though they perform work during
those periods, including but not limited to, syllabi preparation, and trainings.

35.  Rather, Class Members are paid a piece-rate because they are paid on the basis of the
number of units/credit hours taught. The more units/ credit hours they teach the more they are paid.
Thus, the unit of production which is the “piece” for which Class Members were and are paid is a
college course.

B. Facts Supporting Claims for Unpaid Overtime and Unpaid Premium Pay

1. Collective Bargaining Agreements

36. During the Class Period, the University of San Francisco Part Time Faculty Association
and USF entered into two collective bargaining agreements (hereinafter, “CBAs”). Through the CBAs,
the University recognized, the Association as the exclusive representative of the bargaining unit. See
CBA Article 1.1. The bargaining unit included all adjunct professors, except those employed by the
College of Law. The CBAs’ stated purpose was “to set forth the wages, hours of employment, and other
terms and conditions of employment” for the Plaintiff Salazar and other bargaining unit members.

37.  Article 18 of both CBAs set out the compensation payable to Class Members. Article
18.1.1. of both CBAs provides that “Adjunct professors shall be assigned an appropriate rate of pay by
the University” and Article 18.1.2 provides that “The salary schedule for adjunct professors shall be
based on a per unit minimum rate of pay.”

38.  Article 18.8. also provides that: “Adjunct professors shall be compensated for assigned
teaching of Directed Study courses and Reduced Enrollment Courses (REC) at the rates described
below: 1/12 multiplied by the appropriate per unit minimum pay rate, the product of which is multiplied
by the total number of units taught and the number of students taught. [Example: 1/12 ($1,918) x 4 units
x 8 students = $5,115.]”

39. During the Class Period, the CBAs did not contain any express references regarding the
provision for premium pay for overtime hours worked, off-duty thirty-minute meal breaks, paid or off-
duty ten-minute rest breaks, or wage statements and their content.

2. USF Classified Class Members as Exempt Pursuant to the FLSA

40. During the Class Period, USF maintained a policy and/or practice that classified its

employees as either non-exempt or exempt. USF’s written policy provides that all of its employees are

classified as either non-exempt or exempt according to the following definitions:
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e “Non-exempt: Full-time or part-time employees who are subject to the payment of daily
and weekly overtime as required by federal and state law based on job responsibilities
and duties

e Exempt: Full-time and part-time employees who are exempt from overtime provisions of
federal and state laws due to job responsibilities that meet the exemption criteria
established under the U.S. Department of Labor’s Fair Labor Standards Act (FLSA)”

(hereinafter “FLSA Exempt policy”).?

41. During the Class Period, and in accordance with the FLSA Exemption policy and
definition therein, USF classified Plaintiffs and Class Members as exempt employees. This
classification was contrary to California law, under which Plaintiff and Class Members were non-
exempt employees.

3. USF Maintained a Policy Denying Overtime to Employees Classified as Exempt

42.  USF also maintained a written overtime policy that provided:

“Overtime will be paid to all non-exempt, non-union employees for all hours worked
over seven and a half (7.5) in one workday or thirty-seven and a half (37.5) in one
workweek or for the first seven and a half (7.5) hours worked on the seventh consecutive
day worked in a workweek. Overtime pay is paid at a rate of 1.5 times the non-exempt
employee’s regular hourly rate. Overtime hours in excess of twelve (12) in one workday
or over seven and a half (7.5) on the seventh consecutive workday are paid at double-
time; two (2) times the non-exempt employee’s regular rate of pay.

Overtime may be assigned to non-exempt employees by the University in its sole
discretion. At this request, employees must discuss scheduling conflicts directly with
supervisors. Employees who anticipate the need for overtime to complete assigned work
must notify their supervisor in advance and obtain approval before working hours that
extend beyond their normal schedule.

Exempt employees are expected to work as much of each workday as necessary to
complete their job responsibilities. No overtime, compensatory time, or additional

compensation is provided to exempt employee.

Union employees should refer to their collective bargaining agreement for information
on overtime pay.”

(hereinafter, “Overtime Policy”).?

2 See HR - Policies - Payroll Services and Pay Practices | myUSF (usfca.edu) (last accessed on March
11,2022)

31d.
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43. As a result of the FLSA Exemption and the Overtime Policies, USF maintained policies
and/or practices of denying daily overtime pay to those Class Members who worked more than eight
hours in a workday.
4. USF Maintained a Policy and/or Practice of Denying Class Members Paid Rest

Breaks

44. During the Class Period, USF maintained a written rest break policy that provided:

“Non-exempt employees are permitted at minimum a 10-minute rest break for every 3.5-
hour period of work. Non-exempt employees are not required to clock in and clock out
for rest periods because this time is considered “time worked” and is compensable.
Exempt employees, as they are paid a weekly salary regardless of the hours they work,
may choose to take breaks as needed. Union employees should refer to their collective
bargaining agreement for information on rest breaks.” (emphasis supplied)

(hereinafter, “Rest Break Policy”).4

45. The CBA contained no language regarding the provision of rest breaks or payment of
premium pay for missed breaks.

46.  Defendant also did not maintain any policy and/or practice of paying Class Members
separately and hourly for their rest break time.

47. Defendant failed to provide Plaintiffs and Class Members rest breaks as required by law
and the policy of Defendant that applied to non-exempt employees, and Plaintiffs and Class Members
routinely did not have the opportunity to take such rest breaks.

48.  Asaresult of the FLSA Exemption and Rest Break Policies, the absence of policies
and/or practices permitting paid off-duty rest breaks, and Defendant’s failure to provide lawful rest
breaks to Plaintiffs and Class Members, Defendant maintained policies and/or practices of failing to
permit and authorize lawful rest breaks.

5. USF Maintained a Policy of Denying Class Members Meal Breaks
49.  During the Class Period, USF maintained a written meal break policy that provided:

“Non-exempt employees who work at least five (5) consecutive hours will be provided a
meal break not to exceed 60 minutes. The meal period must be provided no later than the
end of the employee’s fifth hour of work. The meal period will not be included in the
total hours of work per day and is not compensable.

Non-exempt employees are to be completely relieved of all job duties while on meal
breaks. Non-exempt employees can opt to waive the meal period if they do not work

4 1d.
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more than six (6) hours in the workday. Non-exempt employees who feel that they are
unable to take their required breaks or meal period must contact their supervisor before
the scheduled break or meal period...

*Employees can opt to waive the meal period if they do not work more than six (6) hours
in the workday. Waiver must be written mutual agreement between employee and
supervisor.” (original emphasis)

(hereinafter, “Meal Break Policy™).>

50. The CBA contained no language regarding the provision of meal breaks or payment of
premium pay for missed breaks, and no language regarding waiver of meal breaks.

51. Defendant failed to provide Plaintiff Salazar and Class Members uninterrupted meal
breaks as required by law and the policy of Defendant that applied to non-exempt employees, and
Plaintiff Salazar and Class Members did not have the opportunity to take such meal breaks.

52.  Asaresult of the FLSA Exemption and Meal Break Policies, and Defendant’s failure to
provide lawful rest breaks to Plaintiff Salazar and Class Members, Defendant maintained policies and/or
practices of failing to permit and authorize lawful meal breaks.

6. Hours Caps Policy

53.  During the Class Period, USF maintained the following Hours Caps for Part-Time
Employees Policy:

“CALCULATION OF TEACHING HOURS

The number of work hours associated with an adjunct faculty member’s teaching
assignment must be calculated by the department when the position is established in
USF’s human capital management (HCM) system. For ACA reporting requirements
only, the basis for calculating the hours of service per week is 2.5 hours for each unit
taught (2.25 hours per unit for classroom teaching, including preparation and grading,
plus .25 hours per unit for office hours). For example, 8 units of teaching is equivalent to

20 hours of work per week, per semester.”®

54.  Pursuant to Defendant’s written Hours Caps Policy, Exempt Employees were not
required to keep track of, and report time worked. The policy provided:

“A University employee who, based on duties performed and the manner of
compensation, is exempt from the provisions of the Fair Labor Standards Act (FLSA). In
general, exempt employees are paid a guaranteed minimum salary and perform exempt

> Id.

6 See HR - Policies - Hours Caps for Part-Time Employees Policy | myUSF (usfca.edu) (last accessed
on December 15, 2020)
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job duties as defined under FLSA regulations. Exempt employees are only required to
report leave and not time worked.” (emphasis supplied)

(hereinafter “Time Keeping Policy”).’
7. USF Failed to Pay Overtime Pay to Class Members

55. During the Class Period, Plaintiff Salazar and Class Members earned less than the
equivalent monthly salary of two times the state minimum wage for full time employment and did not
meet the exemption requirements under Labor Code § 515.7 because they were not paid a salary, and as
such they should have been classified as non-exempt employees. However, Defendant misclassified
them as exempt employees.

56. As non-exempt employees, pursuant to Labor Code §§ 510, 1194 and Wage Order No. 4,
§ 3, Defendant was required to pay Plaintiff Salazar and the Class Members one-and-one-half times
their regular hourly rate for hours worked in excess of eight in a day.

57. During the Class Period, Defendant regularly scheduled Plaintiff Salazar and Class
Members to work more than eight hours in a day, and Plaintiff Salazar and Class Members did in fact
work more than eight hours in a workday. For example, Defendant scheduled Plaintiff Salazar to work
and teach Clinical Lab I: Adult Medical-Surgical Nursing in the spring semester of 2019, for 9 -
consecutive hours, from 6:00 am to 3:30 pm.

58. No exception to the requirement contained in Labor Code § 514 for payment of premium
wage rates for all overtime hours work applies to Defendant’s employment of Class Members.

59.  During the Class Period, in accordance with its Overtime Policy, Defendant did not pay
Plaintiff and Class Members at one and one-half times their regularly hourly rate, for overtime hours
worked in excess of eight in a workday.

60. As a result, Plaintiff Salazar and Class Members are entitled to unpaid wages for all
overtime hours worked, pursuant to Labor Code §§ 510, 1194 and Wage Order No. 4, § 3, and
liquidated damages pursuant to Labor Code § 1194.2.

8. USF Failed to Provide Off-Duty Meal Periods to Class Members

61. During the Class Period, as non-exempt employees, Plaintiff Salazar and Class Members

were entitled to thirty-minute off-duty meal periods for work of five or more consecutive hours and to a

second third-minute off-duty meal period for work for 10 or more consecutive hours.

T Id.
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62. Defendant did not maintain a meal break policy and/or practice for Class Members that
provided them with an off-duty meal break for work of five or more hours and a second meal break for
work of 12 or more hours.. Defendant also did not maintain a policy and/or practice of paying premium
pay for missed meal periods.

63. As a result of Defendant’s Time Keeping Policy, Defendant did not keep track of the
hours worked by Class Members, and did not keep track of the meal breaks taken, in violation of Wage
Order No. 4, § 7(A).

64.  During the Class Period, Defendant routinely scheduled Class Members to work five
hours or more in a row without providing Class Members with a meal break before the end of the fifth
hour, and routinely scheduled some Class Members, particular those who taught nursing courses, to
work up to 12 hours, without providing them with a second meal break before the end of the tenth hour
of work.

65. In addition to Defendant’s lack of a meal break policy and/or practices providing Class
Members with compliant meal periods, Class Members also routinely could not take off-duty 30-minute
meal periods because the nature of their employment was such that they spent their classroom breaks
answering students’ questions, and USF required and/or expected them to do the same, i.e. make
themselves available to students for questions before and after class, as well as during classroom breaks.

66. Class Members who taught clinical courses in the nursing program as part of which
students are placed in clinical settings to apply and practice their skills could not take off-duty meal
breaks because while they gave their students breaks, those breaks were staggered and Class Members
themselves remained on duty during those times because they were required and/or expected to
supervise the students who were not on breaks. These Class Members were also required and/or
expected to always be available for questions and any issues that arose.

67.  Asaresult, Defendant failed to provide compliant meal breaks in accordance with Labor
Code § 512 and Wage Order No. 4-2001, § 11(A) thereby triggering an obligation to make premium
payments under Labor Code § 226.7 and Wage Order No. 4-2001, § 11(B). However, Defendant did not
make any such premium payments to Class Members entitled to them.

9. USF Failed to Permit and Authorize Paid Off-Duty Rest Breaks to Class
Members
68. During the Class Period, as Plaintiffs and Class Members were non-exempt, in

accordance with Labor Code § 226.7 and Wage Order No. 4, § 12, they were entitled to one 10-minute
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off-duty rest break for shifts between 3.5 and 6 hours, two 10-minute rest breaks for shifts between 6
and 10 hours, and three 10-minute rest breaks for shifts between 10 and 12 hours.

69.  As piece-rate workers, Plaintiffs and Class Members were also entitled to be paid
separately and hourly for rest break time in accordance with Labor Code § 226.2.

70. Defendant misclassified Plaintiffs and Class Members as exempt employees, and had no
policy and/or practice of providing them off-duty rest breaks. Nor did Defendant have any policy and/or
practice of paying Plaintiffs and Class Members separately and hourly for rest breaks. They were
members of a union, and Defendant, in accordance with its written Rest Break Policy, referred them to
their CBA for information on rest breaks; however, the CBA, as cited in paragraph 45 above, and as
applied to employees who were treated as exempt employees, misinformed Plaintiffs and Class
Members, who were misclassified as exempt, and failed to correctly state what rights they had to oft-
duty rest breaks.

71. During the Class Period, Defendant routinely scheduled Plaintiffs and Class Members to
work more than 3.5 hours and particularly Plaintiff Salazar and Class Members who taught nursing
courses to work shifts of up to 12 hours, and Plaintiffs and Class Members routinely worked shifts of
3.5 hours or more.

72. However, as a result of its policies and/or practices and/or absence thereof, Defendant
failed to pay Plaintiff s and Class Members separate from the course/unit rate and hourly for their rest
break time.

73.  Even if Class Members’ pay were not considered a piece rate, as a result and
consequence of Defendant’s written FLSA Exemption and Rest Break Policies, its failure to make
provision for off-duty rest breaks, and other written policies and/or practices, including the nature of
Class Members’ job duties, Defendant denied Class Members their legally mandated off-duty rest
breaks, because the job duties Defendant imposed on them deprived them of the opportunity to take
uninterrupted 10 minute breaks during their assigned shifts.

74. As a result of the policies, practices, including the job duties Defendant applied to Class
Members and/or the nature of their employment, Defendant failed to authorize and permit compliant
rest breaks in accordance with Wage Order No. 4-2001, § 12(A) thereby triggering an obligation to
make premium payments under Labor Code § 226.7 and Wage Order No. 4-2001, § 12(B), which it also
did not pay.

I
I
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C. Facts Supporting the Wage Statement Claims

76. During the Wage Statement Class Periods 1 and 2, Defendant was required by law to
issue accurate itemized wage statements to Plaintiffs and Wage Statement Class Members semimonthly
or at the time of each payment of wages containing: (1) the total number of hours worked during each
period, pursuant to subdivision (a)(2) of § 226(a) and (2) all applicable hourly rates in effect during the
pay period and corresponding number of hours worked pursuant to subdivision (a)(9) of Labor Code §
226(a). During the Wage Statement Class Period 1 and 2, Defendant misclassified Wage Statement
Class Members as exempt employees, and did not require them to track their actual hours worked.
Moreover, Defendant failed to issue Wage Statement Class Members wage statements showing the
actual hours worked by them and applicable hourly rates.

77.  Defendant knew that it did not require Wage Statement Class Members to track their
actual hours worked, that the wage statements it issued to them did not show the total hours actually
worked, or an applicable hourly rate. As a result, Defendant’s issuance of inaccurate wage statements
was knowing and intentional.

78. Defendant’s practice of furnishing Wage Statement Class Members with incomplete
and/or inaccurate wage statements was not an isolated and unintentional payroll error due to a clerical or
inadvertent mistake, but rather the result of Defendant’s regular compensation policies and/or
Defendant’s policies of classifying all part-time adjunct instructors as exempt without regard to whether
they earned enough to meet the minimum monthly salary equivalent required to be exempt under
California law and/or willful refusal to bring its wage statements into compliance.

79. Plaintiffs and Wage Statement Class Members could not readily ascertain the number of
total hours they worked in any given pay period, or an applicable hourly rate. As a result, Plaintiffs and
Wage Statement Class Members suffered injury.

80.  Defendant’s policies and practices with regard to wage statements issued to Plaintiffs and
Class Members violated their rights under Labor Code section 226(a)(2) and (9).

81. Plaintiffs and Class Members are entitled to statutory damages for the violation of their
rights to lawful wage statements under Labor Code section 226(e).

1. Facts Supporting Equitable Tolling of Wage Statement Class Period 1 Claims

82. On January 30, 2018, Kelly Gola (“Gola”) sent a PAGA notice to the Labor &
Workforce Development Agency and, by certified mail, to Defendant. The PAGA Notice alleged that
because adjunct professors’ “monthly earnings were equivalent to less than two (2) times the prevailing

state minimum wage for full-time employment,” and because defendant “fail[ed] to issue accurate
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itemized wage statements that included all hours worked [and] the applicable hourly rate,” Defendant
had violated Labor Code § 226(a). The PAGA Notice also specified that HammondLaw (Plaintiffs’
counsel in this action) was representing Gola:

13

.. on behalf of herself and all other similarly situated individuals who were employed by
[USF] as instructors in California and who were paid based on a per unit minimum pay
rate...and whose monthly earnings were equivalent to less than two (2) times the prevailing
state minimum wage for full-time employment (“Aggrieved Employees™) for the following
labor code violations: ... (c) failure to issue accurate itemized wage statements that included
all hours worked, the applicable hourly rate, ...in violation of Labor Code §[] 226(a)...”

83. On March 15, 2018, Gola filed a Complaint, relevantly alleging that Defendant failed to
issue accurate itemized wage statements, and subsequently filed a First Amended Complaint (“FAC”)
on July 19, 2018. In her FAC, Gola relevantly alleged, on behalf of a class of non-exempt adjunct
instructors, that Defendant’s violation of Labor Code § 226(a)(2) and (a)(9), (e) by failing to include on
their wage statements an entry for hours worked and hourly rates. A file stamped copy of the FAC filed
in the Gola Action is attached hereto as Exhibit A.

84. The Court held a bifurcated bench trial on the issue of whether Plaintiff’s claims were
preempted under the LMRA, the Court ruled that Plaintiff’s claims for unpaid wages and failure to pay
wages on discharge are preempted. The Court ruled that Plaintiff’s wage statement claim was not
preempted, finding that “there are actually no provisions in the CBA on the issuance of paystubs.”

85. The Court subsequently certified the following class for the Labor Code § 226(a) and (e)
wage statement claim only:

“All part-time adjunct instructors employed by USF at any time between March 15, 2017 and
January 3, 2020 (“Class Period”) who in 2017 earned less than $3,612 in any calendar month
in which the instructor was paid wages; who in 2018 earned less than $3,784 in any calendar
month in which the instructor was paid wages; who in 2019 earned less than $4,128 in any
calendar month in which the instructor was paid wages; or who in 2020 earned (or will earn)
less than $4,472 in any calendar month in which the instructor was paid wages (“Class”).”
A copy of the parties Stipulation for Class Certification in the Gola Action is attached as Exhibit B.
As relevant here, the Stipulation entered by the Court required notice to be sent to all Class members,
informing them of their right to opt out of the class action.
86. On or about January 10, 2020, plaintiff’s counsel in the Gola Action engaged Simpluris,
a third-party notice administrator, to send out the class notice. On or about January 17, 2020, Defendant
sent Simpluris two lists containing the names and mailing addresses, and other contact information of

the certified class (hereinafter, the “Class List”). The Class List contained names and contact

information for 1,350 members of the certified Class. However, upon information and belief, the
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certified Class actually contained 1,635 class members, of whom 285 members of the certified Class
were omitted from the Class List sent to the administrator by Defendant.

87. On February 3, 2020, class notice was sent to members of the certified Class who were
on the Class List. The Omitted Class Members did not receive the Class Notice, and were thereby
deprived of their due process right both to receive notice of pendency of the action and to opt out of it
before trial if they chose to do so.

88.  In March 2020, in correspondence with the Defendant and during a case management
conference (“March CMC”) proceeding, Gola’s counsel raised the issue of the Omitted Class Members.
During that March CMC proceeding, Defendant’s counsel, Michael Vartain agreed to provide Gola’s
counsel with an updated spreadsheet.

89. Subsequently in late March and early June, Gola’s counsel followed up with Defendant,
and requested the updated Class List. Defendant never provided an updated Class List to Gola’s
counsel.

90. Following a bench trial on the wage statement claim, on August 10, 2020, the Court
issued its Final Statement of Decision finding for Gola and the Class on their wage statement claims,
and awarding them statutory and civil penalties. A copy of that decision is attached as Exhibit C. On
August 20, 2020, the Court issued its Judgment in the Gola Action. A true and correct copy of the
Judgment is attached as Exhibit D. On March 3, 2021, the Court issued its Judgment Nunc Pro Tunc
awarding Plaintiff fees and costs in specified amounts. A true and correct copy of the Judgment Nunc
Pro Tunc is attached as Exhibit E.

91. In its Judgment, the Court adopted as the amount of statutory damages awarded the
amount calculated by Gola’s damages expert, whose calculation of that amount was based on the 1,350
members of the class identified by Defendant to plaintiff’s counsel, not including the additional 285
persons whom Defendant left off the class list it supplied to the administrator for the purpose of giving
notice and whom Defendant failed to identify to class counsel.

92. Plaintiff Salazar is a member of the Certified Class in the Gola Action and was an
Omitted Class Member. Plaintiff Salazar first learned of the Gola Action after the Judgment was
entered, on or about August 20, 2020.

2. Additional Facts Supporting Wage Statement Class Periods 1 and 2 Claims

93. Defendant knew that it did not require Wage Statement Class Members to track their

actual hours worked, that the wage statements it issued to the Wage Statement Class Members did not

show the total hours actually worked, or an applicable hourly rate, and that it classified Wage Statement

THIRD AMENDED CLASS AND REPRESENTATIVE ACTION COMPLAINT

- 16 -




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Class Members according to the FLSA only. As a result, Defendant’s issuance of inaccurate wage
statements was knowing and intentional.

94.  Defendant’s practice of furnishing Wage Statement Class Members with incomplete
and/or inaccurate wage statements was not an isolated and unintentional payroll error due to a clerical or
inadvertent mistake, but rather the result of Defendant’s regular compensation policies and/or
Defendant’s policies of classifying all part-time adjunct instructors as exempt without regard to whether
they earned enough to meet the minimum monthly salary equivalent required to be exempt under
California law and/or willful refusal to bring its wage statements into compliance.

95. The trial Court in the Gola Action found that Defendant’s issuance of inaccurate wage
statements was knowing and intentional and that the certified Class was injured as a result, and those
findings apply equally to, and preclude Defendant from re-litigating the finding of violation on, the
wage statement claim asserted for Wage Statement Class Periods 1 and 2.

96. Plaintiffs and Class Members are entitled to recovery of statutory damages from
Defendant for violation of their wage statement rights in Class Periods 1 and 2. As to Class Period 1,
Plaintiff Salazar and Class Members were neither included in the Court’s calculation of the award of
statutory damages, nor bound by the Judgment, because they were not included in the list of class
members provided by Defendant to the administrator and to Plaintiff. As to Class Period 2, Class
Members’ claims were not included in the calculation of damages because the Class Period as defined
by the Court in the Gola action ended on January 3, 2020.

D. Facts Supporting Unreimbursed Expense Claim

97. During the Expense Reimbursement Class Period, Defendant maintained and continues
to maintain a written policy and/or practice of requiring Expense Reimbursement Class Members to
perform work related duties remotely (“Temporary Telecommuting Remote Work Agreement”).

98. As a part of the Temporary Telecommuting Remote Work Agreement, Defendant
required and expected Expense Reimbursement Class Members to be readily available by laptop
computer, mobile phone, email, messaging application, videoconferencing, instant message, and/or text
messaging. Defendant also expected and required Expense Reimbursement Class Members to maintain
the same response times as if the Expense Reimbursement Class Members were at their regular USF

location.

8 Telecommuting-Agreement-and-Checklist (usfca.edu) (last accessed December 28, 2020)
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99. As a result of working remotely, in direct consequence of carrying out their duties, or
their obedience to the directions of the Defendant, Expense Reimbursement Class Members incurred
home office expenses, as described above, including but not limited to charges for cellular phone
service and internet service.

100. Defendant knew or should have known that Expense Reimbursement Class Members
incurred those home office expenses.

101. However, during the Expense Reimbursement Class Period, Defendant maintained a
personal equipment operating expense reimbursement expense policy and/or policies and/or practices
that denied reimbursement for these expenses. That policy provided as follows:

e “Employees need to have a working telephone or cellphone at their remote location.
Those employees who have already migrated to Jabber should ensure that incoming
calls to their office phone are forwarded to their remote location phone or cellphone.

e The University is not responsible for operating costs of any personal equipment
(including, but not limited to, computers, personal devices, cellular or standard
telephones), home maintenance of personal equipment, or any other incidental costs
(utility provider costs, telephone costs or for any supply costs used in the home)

associated with the use of an employee’s alternative work arrangement.”9

102.  Asaresult, Defendant’s policies and/or practices required and/or with Defendant’s
knowledge thereof permit, ER Class Members to pay for their office business expenses including but
not limited to internet and phone service in direct discharge of their job duties on behalf of Defendant,
without reimbursement by Defendant in full or at all, for such expenses.

103. Defendant is aware that Plaintiff Beck and ER Class Members routinely incur business
expenses in the discharge of their duties, as employees, without any reimbursement. Defendant
nevertheless has, through the ER Class Period, failed and refused to reimburse Plaintiff Beck and ER
Class Members for such expenses incurred by them in their work as they carry out their work duties for
Defendant.

104.  Defendant failed to implement and maintain a policy of reimbursing ER Class Members’
necessarily-incurred business expenses, or substantially similar policies, throughout all of its campuses
and across all of its employees and through the ER Class Period.

105. Plaintiff Beck and ER Class Members have been harmed by Defendant’s unlawful lack

of a reimbursement policy and/or practice in that they have not been paid for any of their expenses

? COVID-19 considerations for remote work 03.06.2020 .pdf (usfca.edu) (last accessed December 28,
2020)
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incurred in carrying out their job duties for Defendant, thereby diminishing their agreed-upon
compensation, in substantial amounts to be proved at trial.

106.  As aresult, Defendant violated Labor Code § 2802, and Plaintiff Beck and Expense
Reimbursement Class Members are entitled to reimbursement for these home office expenses, and their
reasonable attorney’s fees and costs.

107. Defendant’s Labor Code Violations Were Unfair Business Practices

108.  From at least four years prior to the filing of this complaint, through the present, and/or
during otherwise relevant periods set out above, Defendant has adopted and used unfair business
practices to reduce compensation of the members of the Classes and increase profits. These unfair
business practices include failing to authorize and permit timely off-duty rest periods and pay premium
pay for missed rest breaks, failing to provide compliant meal periods, and failing to reimburse
necessarily incurred business expenses in carrying out work duties for Defendant.

CLASS ACTION ALLEGATIONS

109. Plaintiffs bring this class action pursuant to Cal. Civ. Pro. Code. § 382 to seek relief on
behalf of the Classes for the Defendant’s violations of their rights as set forth above. Upon information
and belief, there are at least 100 members in each of the Classes. Therefore, the members of each class
seeking relief for those violations are so numerous that joinder of all members is impractical.

110. Plaintiffs’ claims are typical of the claims of the members of the Class and the Wage
Statement Class because Defendant applied a uniform policy applicable to all members of the Class and
the Wage Statement Class that misclassified them as exempt professionally employees. Moreover,
Defendant did not require Wage Statement Class Members and Class Members to track hours worked,
while routinely scheduling Plaintiff Salazar and Class Members to work in excess of eight hours in a
day, and maintained a uniform policy and/or practice of denying them overtime for worked performed
in excess of eight hours in a day. Further, Defendant maintained uniform policies and/or practices
applicable to Plaintiff Salazar and Class Members that denied them lawful meal breaks and did not pay
them premium pay for missed meal breaks. Defendant also maintained uniform policies and/or
practices applicable to Plaintiffs and Class Members that denied them lawful meal rest breaks and did
not pay them premium pay for missed rest breaks. Defendant also maintained policies and/or practices
of issuing inaccurate wage statements to Plaintiffs and Wage Statement Class Members that did not
contain accurate entries for the total hours worked or an applicable hourly rate. Further, Defendant
maintained a policy and/or practice of requiring Plaintiff Beck and ER Class Members to work from

remotely, be accessible by means of mobile phone and internet connection, and maintained a policy
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and/or practice applicable to all ER Class Members that denied full reimbursement or any
reimbursement for their necessarily incurred business expenses.

111.  Plaintiffs will fairly and adequately represent the interests of each class. Plaintiffs have
no conflict of interest with any member of either class. Plaintiffs have retained competent and
experienced counsel in complex class action litigation. Plaintiffs’ counsel has the expertise and
financial resources to adequately represent the interests of the Classes.

112.  Common questions of law and fact exist as to the members of each class and
predominate over any questions solely affecting individual members of the classes. Among the
questions of law and fact common to the Plaintiffs and each class are the following:

a. Whether Plaintiffs, Class Members and Wage Statements Class Members
employed during Class Period 1 and 2 who earned less than the monthly salary equivalent to two times
the state minimum wage were non-exempt employees.

b. Whether Plaintiffs and Class Members are piece-rate workers.

C. Whether Defendant maintained a policy and/or practice of misclassifying
Plaintiffs, Class Members and Wage Statement Class Members as exempt employees.

d. Whether Defendant required and/or suffered and permitted Class Members to
work in excess of 8 hours in a day.

e. Whether Defendant maintained a policy and/or practice of denying Class
Members overtime wages for work in excess of eight hours in a workday.

f. Whether Defendant failed to pay Class Members overtime wages for time worked
in excess of 8 hours in a day in violation of Labor Code § 510 and Wage Order No. 4.

g. Whether Class Members were entitled to meal breaks pursuant to Labor Code §
512 and Wage Order No. 4.

h. Whether Defendant maintained a policy and/or practice of failing to provide
Class Members meal breaks for work of 5 or more hours in a row, and second meal break for work of 12
hours or more.

1. Whether Defendant failed to track hours worked by Class Members and Wage
Statement Class Members, and keep required meal break records.

] Whether Class Members were entitled to rest breaks pursuant to Labor Code §
226.7 and Wage Order No. 4.

k. Whether Defendant maintained a policy and/or practice of failing to pay Class

Members separately and hourly for rest breaks for shifts of 3.5 hours or more.
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1. Whether Defendant maintained a policy and/or practice of failing to permit and
authorize Class Members rest breaks on shifts of 3.5 hours or more.

m. Whether Defendant maintained a policy and/or practice of failing to pay premium
pay for missed meal and rest breaks.

n. Whether Plaintiff Salazar and Wage Statement Class Members are entitled to
recover statutory penalties for the inaccurate wage statements issued to them during Wage Statement
Class Period 1.

0. Whether Defendant failed to issue accurate itemized wage statements to Plaintiffs
and Wage Statement Class Members during Wage Statement Class Period 2.

p. The proper formula(s) for calculating statutory damages owed to Plaintiffs and
the other Wage Statement Class Members for the violations of Labor Code § 226(a)(2), (a)(9) alleged in
this Complaint.

q. Whether Defendant maintained a policy and/or practice of requiring and/or
expecting Plaintiff Beck and ER Class Members to work remotely;

I. Whether Defendant maintained a policy and/or practices of requiring ER Class
Members to stay in communication with Defendant while working remotely;

S. Whether ER Class Members incurred expenses as a direct consequence from
working remotely, and staying in communication with Defendant;

t. Whether Defendant intended, suffer and/or permitted, and/or was aware that
Plaintiff Beck and ER Class Members incurred such unreimbursed business expenses in the discharge of
their duties as employees.

u. Whether Defendant maintained a policy and/or practice that denied ER Class
Members for their expenses that they incurred in working remotely fully, or at all;

V. Whether Defendant violated Labor Code § 2802 by denying Plaintiff Beck and
other ER Class Members reimbursement for their business expenses.

W. The proper formula(s) for calculating damages, interest, and restitution owed to
Plaintiffs and members of the Classes.

X. Whether Plaintiffs and members of the Classes are entitled to restitution under
Business & Professions Code § 17200 of the unpaid overtime, unpaid premium pay, and unreimbursed
business expenses incurred by them.

113. Defendant’s actions are generally applicable to the entire Class, Wage Statement Class,

and ER Class. Prosecution of separate actions by individual members of the classes creates the risk of
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inconsistent or varying adjudications of the issues presented herein, which, in turn, would establish
incompatible standards of conduct for Defendant.

114. Because joinder of all members is impractical, a class action is superior to other available
methods for the fair and efficient adjudication of this controversy. Furthermore, the amounts at stake for
many members of each Class, while substantial, may not be sufficient to enable them to maintain
separate suits against Defendant.

115.  Class action treatment is superior to any alternative to ensure the fair and efficient
adjudication of the controversy alleged herein. Such treatment will permit a large number of similarly
situated persons to prosecute their common claims in a single forum simultaneously, efficiently, and
without duplication of effort and expense that numerous individuals would entail. No difficulties are
likely to be encountered in the management of this class action that would preclude its maintenance as a
class action, and no superior alternative exists for the fair and efficient adjudication of this controversy.
Members of all class es are readily identifiable from Defendant’s employee rosters and/or payroll

records.

FIRST CAUSE OF ACTION
Failure to Pay Overtime Wages
[Labor Code §§ 510, 1194 and Wage Order No. 4, § 3]
As to Plaintiff Salazar and the Class Members

116. Plaintiff Salazar re-alleges and incorporates by reference each and every allegation set
forth in the preceding paragraphs.

117.  During the Class Period, Defendant maintained a policy and/or practice of misclassifying
Class Members as exempt employees. Moreover, during the Class Period, Defendant maintained a
policy and/or practice of denying overtime pay to Plaintiff Salazar and Class Members who worked in
excess of eight hours in workday.

118.  During the Class Period, Defendant scheduled Plaintiff Salazar and Class
Members to work more than eight hours in a workday, and they routinely did work more than eight
hours in a workday.

119. California Labor Code § 510 and the applicable Wage Order require that an employer
compensate all work performed by an employee in excess of eight (8) hours per workday and forty (40)
hours per workweek, at one and one-half times the employee’s regular rate of pay.

120.  During all relevant times, Defendant knowingly and willfully failed to pay overtime
earned and due to Plaintiff Salazar and Class Members. Defendant’s conduct deprived Plaintiff Salazar

and Class Members of payment for all overtime hours worked in violation of the California Labor Code.
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121.  As aresult of Defendant’s willful and unlawful failure to pay Plaintiff Salazar and
Class Members all earned overtime wages, Plaintiff Salazar and Class Members are entitled to recover
their unpaid overtime wages, and reasonable attorneys’ fees and costs.

122.  Plaintiff Salazar, on behalf of herself and the Class Members, requests relief as
described below.

SECOND CAUSE OF ACTION
Failure to Provide Meal Periods
[Labor Code §§ 226.7, 512 and Wage Order No. 4, § 12]
As to Plaintiff Salazar and the Class Members

123.  Plaintiff Salazar re-alleges and incorporates by reference each and every allegation set
forth in the preceding paragraphs.

124. California Labor Code § 512(a) states in pertinent part: “[A]n employer may not employ
an employee for a work period of more than five hours per day without providing the employee with a
meal period of not less than 30 minutes. An employer may not employ an employee for a work period of
more than 10 hours per day without providing the employee with a second meal period of not less than
30 minutes, except that if the total hours worked is no more than 12 hours, . . ..”

125. IWC Wage Order No. 4 § 11 states in pertinent part, “No employer shall employ any
person for a work period of more than give (5) hours without a meal period of not less than 30 minutes. .
.. If an employer fails to provide an employee a meal period in accordance with the applicable provision
of this order, the employer shall pay the employee on (1) hour of pay at the employee’s regular rate of
compensation for each workday that the meal period is not provided.” Labor Code § 226.7(a) explains
that “no employer shall require any employee to work during any meal or rest period mandated by an
applicable order of the Industrial Welfare Commission.”

126.  During the Class Period, Plaintiffs Salazar and Class Members routinely worked five (5)
hours or more in a row, and particularly when teaching nursing clinical courses up to 12 hours in a row,
without being provided a one-half hour meal period during which they are relieved of their duties, as
required by Labor Code §§ 226.7 and 512 and Wage Order No. 4, § 11.

127.  As aresult of Defendant’s willful and unlawful failure to provide Plaintiff Salazar and
Class Members mandated meal periods, Plaintiff Salazar and Class Members are entitled to recover one
(1) hour of pay at their regular rate of compensation for each workday that a meal period was not
provided, plus interest thereon.

128.  Plaintiff Salazar, on behalf of herself and the Class Members, requests relief as described

below.

THIRD AMENDED CLASS AND REPRESENTATIVE ACTION COMPLAINT

-23 -




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

THIRD CAUSE OF ACTION
Failure to Authorize and Permit Off-Duty Rest Breaks
[Labor Code §§ 226.2, 226.7 and Wage Order No. 4]
As to Plaintiffs and the Class Members

129.  Plaintiffs re-alleges and incorporates by reference each and every allegation set
forth in the preceding paragraphs.

130. IWC Wage Order No. 4, § 12 states in pertinent part, “Every employer shall authorize
and permit all employees to take rest periods, which insofar as practicable shall be in the middle of each
work period. The authorized rest period time shall be based on the total hours worked daily at the rate of
ten (10) minutes net rest time per four (4) hours or major fraction thereof. . . . If any employer fails to
provide and employee a rest period in accordance with the applicable provisions of this order, the
employer shall pay the employee on (1) hour of pay at the employee’s regular rate of compensation for
each workday that the rest period is not provided.”

131. Labor Code § 226.7(a) similarly states that “no employer shall require any employee to
work during any meal or rest period mandated by an applicable order of the Industrial Welfare
Commission.”

132.  Labor Code § 226.2(a) provides that “[f]or employees compensated on a piece-rate basis
during a pay period, ...employees shall be compensated for rest and recovery periods... separate form
any piece-rate compensation.”

133. Labor Code § 226.7 also provides that if an employer fails to provide compliant rest
breaks, “employer shall pay the employee one additional hour of pay at the employee's regular rate of
compensation for each workday that the meal or rest or recovery period is not provided.”

134.  During the Class Period, Plaintiffs and Class Members routinely worked in excess of 3.5
hours a workday without being provided the requisite paid rest periods during which they are relieved of
their duties, as required by Labor Code §§ 226.7, 226.2 and Wage Order No. 4, § 12.

135. As aresult of Defendant’s willful and unlawful failure to provide Plaintiffs and
members of the Class mandated paid rest periods, Plaintiffs and member of the Class are entitled to
recover one (1) hour of pay at their regular rate of compensation for each workday that a rest was not
provided, plus interest thereon, attorneys’ fees and costs.

136.  Plaintiffs, on behalf of themselves, and the Class Members, request relief as described
below.

I
1
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FOURTH CAUSE OF ACTION
Failure to Issue Accurate Itemized Wage Statements
[Labor Code § 226(a), (e)]
As to Plaintiffs and the Wage Statement Class

137. Plaintiffs re-allege and incorporate by reference each and every allegation set forth in the
preceding paragraphs.
138. Labor Code 226(a) provides:

“Every employer shall, semimonthly or at the time of each payment of wages, furnish each

of his or her employees, either as a detachable part of the check, draft, or voucher paying the
employee’s wages, or separately when wages are paid by personal check or cash, an

accurate statement in writing showing (1) gross wages earned, (2) total hours worked by

the employee, (3) the number of piece-rate units earned, (4) all deductions, (5) net wages

earned, (6) the inclusive dates of the period for which the employee is paid, (7) the name

of the employee and his or her social security number, (8) the name and address of the

legal entity that is the employer, and (9) all applicable hourly rates in effect during the

pay period and the corresponding number of the hours worked at each hourly rate by the
employee...”

139. Based on the allegations above, during the Wage Statement Class Periods, Defendant
issued Plaintiffs and other Wage Statement Class Members employed in Class Period 1 and 2, wage
statements which were inaccurate and/or incomplete in that they did not contain the total hours worked
and all applicable hours rates in effect during the pay period and all applicable hourly rates in effect
during the pay period and the corresponding number of hours worked at each hourly rate by the
employee in violation of Labor Code § 226(a), (a)(2), and (a)(9), respectively.

140. Defendant did not require Plaintiffs and Wage Statement Class Members to track their
hours worked, and classified them as exempt employees.

141. Defendant knew the wage statements it issued to Plaintiffs and Wage Statement
Class Members did not contain any entries for the total hours worked, or the applicable hourly rate, and
Defendant’s failure to include the information was not an isolated and unintentional payroll error due to
a clerical or inadvertent mistake. As such, Defendant knowing and intentionally violated Labor code §
226(a).

142. Plaintiffs and Wage Statement Class Members could not promptly and easily determine
the total hours worked, or the applicable hourly rate from the wage statement alone, and, as such, they
suffered injury as a result of Defendant’s knowing and intentional failure to comply with Labor Code §
226(a).

143. Plaintiffs, on behalf of themselves and the Wage Statement Class Members, request relief

as described below.
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FIFTH CAUSE OF ACTION
Failure to Reimburse for Business Expenses
[Labor Code § 2802]
As to Plaintiff Beck and the Expense Reimbursement Class

144. Plaintiff Beck re-alleges and incorporates by reference each and every allegation set forth
in the preceding paragraphs.

145. Labor Code § 2802(a) provides that “[a]Jn employer shall indemnify his or her employees
for all necessary expenditures or losses incurred by the employee in direct consequences of the
discharges of his or her duties, or of his or her obedience to the directions of the employer.”

146.  As described above, on or about March 18, 2020, Defendant instituted a policy and/or
practice of requiring it’s all non-essential employees which included Plaintiff Beck and all faculty) to
work remotely, away from the Defendant’s premises. While working remotely, Defendant required and
expected and continues to require and expect ER Class Members to be in communication through such
means that included, but was not limited to email, mobile phone, videoconferencing, and text
messaging.

147.  As aresult of the Defendant’s Remote Work policy and/or practice, Plaintiff Beck and
ER Class Members, in order to discharge their job duties for Defendant and or their obedience to the
directions of the employer, Plaintiff Beck and other ER Class Members incurred expenses, that
included, but was not limited to internet and mobile phone expenses.

148. However, Defendant maintained a policy and/or practice of denying Plaintiff Beck and
ER Class Members full reimbursement, or any reimbursement for these office expenses.

149. Defendant’s failure to pay for or reimburse the work-related business expenses of
Plaintiff Beck and other ER Class Members violated non-waivable rights secured to Plaintiff Beck and
other ER Class Members by Labor Code § 2802. Plaintiff Beck and ER Class Members are entitled to
reimbursement for these necessary expenditures, plus interest and reasonable attorneys’ fees and costs,
under Labor Code § 2802.

150. Plaintiff Beck, on behalf of himself and ER Class Members, requests relief as described

below.
SIXTH CAUSE OF ACTION
Unfair Competition Law Violation
[Business & Professions Code § 17200]
As to Plaintiffs, the Class, and Expense Reimbursement Class
151. Plaintiffs re-allege and incorporate by reference each and every allegation set forth in the
preceding paragraphs.
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152.  The UCL prohibits any unlawful, unfair, or fraudulent business practices. Labor Code
§ 90.5(a) states that it is the public policy of California to vigorously enforce minimum labor standards
in order to ensure employees are not required to work under substandard and unlawful conditions, and
to protect employers who comply with the law from those who attempt to gain competitive advantage at
the expense of their workers by failing to comply with minimum labor standards. Through its actions
alleged herein, Defendant has engaged in unfair competition within the meaning of the UCL, because
Defendant’s conduct has violated state wage and hour laws as herein described.

153. Defendant committed, and continues to commit, acts of unfair competition, as defined in
the UCL by, among other things, engaging in the acts and practices described above—to wit, wrongfully
denying Class Members overtime pay, off-duty meal breaks, and paid off-duty rest breaks, and
wrongfully denying ER Class Members reimbursement for their necessarily incurred office expense
described above. Defendant’s conduct as herein alleged has damaged and was substantially injurious to
Plaintiffs, the Class, and the ER Class.

154. Defendant engaged in unfair competition in violation of the UCL by violating Labor
Code §§ 226.2,226.7, 510, 512, 2802 and IWC Wage Order No. 4, §§ 3, 11, 12. Defendant’s course of
conduct, act and practice in violation of the California law mentioned above constitutes violations of the
UCL.

155. The harm to Plaintiffs and members of the Classes in being denied overtime
compensation, compliant rest and meal breaks and premium pay for missed and/or unpaid breaks, and
reimbursement for the necessarily incurred business expense in carrying out their duties for Defendant,
outweighs the utility, if any, of Defendant’s policies and practices. Therefore, Defendant’s actions
described herein constitute an unfair business practice or act within the meaning of the UCL.

156. The unlawful, unfair and fraudulent business practices and acts of Defendant, as
described above, have injured Plaintiffs and the Classes, in that they were wrongfully denied overtime
pay, compliant meal and rest breaks and premium pay for missed and/or unpaid breaks, and
reimbursement for their necessarily incurred business expense in carrying out their duties for Defendant,
and therefore was substantially injurious to Plaintiffs and the members of the Classes.

157.  Plaintiffs, on behalf of themselves and other members of the Class and ER Class, request
relief as described below.

I
1
1
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SEVENTH CAUSE OF ACTION
Civil Penalties
[Cal. Labor Code § 2698 ef seq.|

158. Plaintiffs re-allege and incorporate by reference each and every allegation set forth in the
preceding paragraphs.

159. Plaintiffs are each “aggrieved employees” under PAGA because they were employed by
Defendant during the applicable statutory period and suffered one or more of the Labor Code violations
alleged herein. As such, Plaintiffs seek to recover, on behalf of themselves and all other aggrieved
employees, civil penalties under PAGA, plus reasonable attorneys’ fees and costs.

160. Plaintiffs seek to recover the PAGA penalties through a representative action as permitted
by PAGA and the California Supreme Court in Arias v. Superior Court, 46 Cal. 4th 969 (2009).
Therefore, class certification of the PAGA claims is not required, but Plaintiffs may choose to seek
certification of the PAGA claims.

161. Plaintiffs seek PAGA penalties on behalf of themselves, Nursing Aggrieved Employees,
Adjunct Aggrieved Employees, and Aggrieved Employees, for the following violations:

Violation of Labor Code §§ 510, 1194 and IWC Wage Order No. 4-2001, § 3

162.  During the relevant period (January 4, 2020 through September 8, 2020), Defendant
failed to pay Nursing Aggrieved Employees overtime compensation for hours worked in excess of 8 in a
day, as required under Labor Code §§ 510, 1194 and IWC Wage Order No. 4-2001, § 3.

163.  Pursuant to Labor Code § 2699(f)(2), Plaintiff Salazar and Nursing Aggrieved Employees
are entitled to one hundred dollars ($100) per pay period for each initial violation and two hundred
dollars ($200) per pay period for each subsequent violation.

Violation of Labor Code §§ 226.7 and 512

164. During the relevant period (January 4, 2020 through September 8, 2020), Defendant
failed to provide off-duty meal periods to Nursing Aggrieved Employees pursuant to Labor Code §§ 512
and Wage Order No. 4, § 11, thereby triggering an obligation to make premium pay pursuant to Labor
Code § 226.7, which Defendant also did not pay.

165. Pursuant to Labor Code § 2699(f)(2), Plaintiff Salazar and Nursing Aggrieved Employees
are entitled to one hundred dollars ($100) per pay period for each initial violation and two hundred
dollars ($200) per pay period for each subsequent violation.

Violation of Labor Code § 226.7
166.  During the relevant period (January 4, 2020 through September 8, 2020), Defendant
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failed to permit and authorize Nursing Aggrieved Employees to take off-duty rest breaks pursuant to
Wage Order No. 4, § 12, thereby triggering an obligation to make premium pay pursuant to Labor Code
§ 226.7, which Defendant also did not pay.

167. Pursuant to Labor Code § 2699(f)(2), Plaintiff Salazar and Nursing Aggrieved Employees
are entitled to one hundred dollars ($100) per pay period for each initial violation and two hundred
dollars ($200) per pay period for each subsequent violation.

Violation of Labor Code § 226(a)

168.  During the relevant period (January 4, 2020 through September 8, 2020) Defendant failed
to issue Adjunct Aggrieved Employees accurate itemized wage statements containing entries for total
hours worked and applicable hourly rate in effect during each pay period pursuant to Labor Code §
226(a)(2), (a)(9).

169. Pursuant to Labor Code § 226.3, Plaintiff Salazar and Adjunct Aggrieved Employees are
entitled to two hundred fifty dollars ($250) for each initial violation of Labor Code § 226(a) and one
thousand dollars ($1,000) for each subsequent violation of Labor Code § 226(a).

170.  Alternatively, pursuant to Labor Code § 2699(f)(2), Plaintiff Salazar and Adjunct
Aggrieved Employees are entitled to one hundred dollars ($100) for each initial violation of Labor Code
§ 226(a) and two hundred dollars ($200) for each subsequent violation of Labor Code § 226(a).

Violation of Labor Code § 2802

171.  During the relevant period (March 11, 2020 through to the date of trial in this case),
Defendant failed to reimburse Plaintiff Beck and Aggrieved Employees for their business expenses,
incurred pursuant to Defendant’s written policies and in carrying out Defendant’s business. Plaintiff
Beck and Aggrieved Employees have been harmed by Defendant’s failure to reimburse their expenses in
clear violation of Labor Code § 2802.

172.  Pursuant to Labor Code § 2699(f)(2), Plaintiff Beck and Aggrieved Employees are
entitled to one hundred dollars ($100) for each initial violation of Labor Code § 2802 and two hundred
dollars ($200) for each subsequent violation of § 2802.

PRAYER FOR RELIEF
WHEREFORE, Plaintiffs, on behalf of themselves and the members of the Class, the Wage

Statement Class, and the ER Class, pray for judgment against Defendant and request the following
relief:

A. That the Court order than this action may proceed and be maintained as a class action
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under Code of Civil Procedure § 382; and that the Court define the Class, Wage Statement Class, and ER
Class as specified above and appoint Plaintiffs as Class Representatives and HammondLaw as Class
Counsel for those Classes.

B. On the First Cause of Action: That the Court find and declare that Defendant violated
Labor Code §§ 510, 1194 and Wage Order No. 4-2001, § 3 by failing to pay Plaintiffs Salazar and Class
Members overtime wages for work in excess of 8 hours in a day, and award Plaintiff Salazar and Class
Members unpaid wages pursuant to Labor Code §§ 510, 1194 and Wage Order No. 4, § 3, and
liquidated damages pursuant to Labor Code § 1194.2.

C. On the Second Cause of Action: That the Court find and declare that Defendant violated
Labor Code §§ 226.7, 512 and Wage Order No. 4-2001, § 11 by failing to provide Plaintiff Salazar and
Class Members with off-duty meal breaks, and award Plaintiffs Salazar and Class Members unpaid
premium pay for missed meal periods pursuant to Labor Code § 226.7 and Wage Order No. 4, § 11.

D. On the Third Cause of Action: That the Court find and declare that Defendant violated
Labor Code §§ 226.2, 226.7 and Wage Order No. 4-2001, § 12 by failing to pay Plaintiffs and Class
Members separately and hourly for rest breaks, and by failing to permit and authorize them to take off-
duty rest breaks, and award Plaintiffs and Class Members unpaid premium pay for missed/ unpaid rest
breaks pursuant to Labor Code § 226.7.

E. On the Fourth Cause of Action: That the Court find and declare that Defendant has violated
Labor Code §§ 226(a), (e), and award Plaintiffs and Wage Statement Class Members who worked for
Defendant during the Wage Statement Class Periods 1 and 2 statutory penalties under Labor Code §
226(e).

F. On the Fifth Cause of Action: That the Court find and declare that Defendant violated
Labor Code § 2802 by failing to reimburse Plaintiff Beck and ER Class Members for the home office
expenses incurred in carrying out their work for Defendant during the ER Class Period, and award Plaintiff
Beck and ER Class Members who worked during the ER Class Period their unreimbursed business
expenses, that they are owed, pursuant to Labor Code § 2802, in the amount to be proved at trial; and

G. On the Sixth Cause of Action: That the Court find and declare that Defendant violated
the UCL by failing to pay Class Members overtime compensation, by failing to provide them with paid
rest breaks and off-duty meal and rest breaks and pay premium pay for missed breaks, and by failing to
reimburse ER Class Members for their necessarily incurred business expenses; and award restitution to
the Class in the amount of unpaid wages and premium pay and to the ER Class in the amount of their

unreimbursed expenses.
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H. That the Court award PAGA Civil Penalties, and attorneys’ fees and costs, as provided
under Labor Code § 2699.

I.  That the Court award attorneys’ fee and costs of suit to the extent permitted by law,
including, but not limited to, Labor Code §§ 226(e), 1194, 218.5, 2802(c), 2699(g), and Cal. Civil
Procedure Code § 1021.5.

J. That the Court award pre-judgment and post-judgment interest, including, but not limited
to, pursuant to Labor Code §§ 218.6, 1194, 2802.

K. All other relief as this Court deems proper.

JURY DEMAND ON CLASS CLAIMS

Plaintiffs hereby demand trial by jury of the Class claims against Defendant alleged herein.

Dated: September 14, 2023 Respectfully submitted,
HAaMMONDLAW, P.C.

Julidn Hammond (SBN 268489)
HAaMMONDLAW, P.C.

1201 Pacific Ave., Suite 600
Tacoma, WA 98402

Telephone: (310) 601-6766
Facsimile: (310) 295-2385
jhammond@hammondlawpc.com

Attorneys for Plaintiffs and the Putative Classes
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JULTAN HAMMOND (SBN 268489)
jhammond@hammondlawpc.com
POLINA BRANDLER (SBN 269086)
pbrandier@hammondlawpc.com

ARI CHERNIAK (SBN 290071)
acherniak@hammondlaw.cont
HAMMONDLAW, P.C.

1829 Reisterstown Rd., Suite 410
Baltimore, MD 21208

(310) 601-6766

(310) 295-2385 (Fax)

Attorneys for Plaintiff and the Putative Classes
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Plaintiff Kelly Gola (“Plaintiff), on behalf of herself and all others similarly situated, complains

and alleges the following:

INTRODUCTION

1. This is a class action under California Code of Civil Procedure § 382 seeking damages
for unpaid wages, restitution, statutory penalties, civil penalties, mterest, equitable relief, and reasonable
attorneys’ fees and costs under California Labor Code (“Labor Code™) §§ 1194, 1194.2, 226(a) and (e),
201-203, and IWC Wage Order (“Wage Order””) No. 4-2001 § 4, California Code of Civil Procedure
§ 1021.5, and California Business & Professions Code § 17200 ef seq.

2. Plaintiff brings this action on behalf of herself and all other similarly situated individuals
currently and formerly employed as part-time adjunct instructors or in a similar capacity by University
of San Francisco (“Defendant” or “USF”) in the State of California (“Class Members™) from four years
prior to the filing of this Complaint through the trial date (“Class Period”). Defendant’s violations of
California’s wage and hour laws and unfair competition laws, as described more fully below, have been
ongoing for at least the past four years, and are continuing at present.

3. During the Class Period, Defendant employed Plaintiff and Class Members on a semester
by semester basis and compensated them a salary for an assigned term, beginning and ending on dates
set in their appointment letters (“Assignment Period™). Assignment Periods typically began on, or
sometime after, the first day of classes indicated on the Academic Calendar and typically ended on
approximately the last day of classes, during the final examination period, or at the end of the final
examination period. Defendant, however, expected and required Plaintiff and Class Members to work
outside of their Assignment Periods. Specifically, Plaintiff and Class Members spent time working prior
to the beginning of their Assignment Periods to prepare to teach their courses, including preparing
syllabi, lectures outlines, written exams, and spent time working after the end of their Assignment
Periods to, among other things, grade exams and assignments, submitting grades, and responding to any
questions from students. The salary Defendant paid Plaintiff and Class Members covered work
performed only during their Assignment Periods, Defendant failed to compensate Plaintiff and Class
Members for all hours worked, namely the work they performed prior to the beginning of and after the
end of their Assignment Periods, in violation of Labor Code §§ 1194, 1194.2 and/or Wage Order No. 4,
§ 4.

4. In addition, Plaintiff brings this action on behalf of a subclass of Class Members
comprised of herself and all other part-time adjunct instructors employed by Defendant within the one

year preceding the filing of this Complaint who earned less than a monthly salary equivalent to two
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times the state minimum wage for full-time employment during any pay period and were therefore non-
exempt employees (“Wage Statement Subclass Members”). See Wage Order No. 4, § 1{A)(3)(d).
During the “Wage Statement Subclass Period” — designated as the period of one year prior to the filing
of this Complaint through to the trial date — Defendant knew or should have known that as Plaintiff and
the Wage Statement Subclass Members were non-exempt salaried employees, it was required to furnish
them with accuratc itemized wage statements, semimonthly, showing the total hours worked and all
applicable hourly rates in effect during each pay period for the hours worked. However, Defendant
furnished Plaintiff and members of the Wage Statement Subclass with wage statements only monthly, in
violation of Labor Code § 226(a), and those wage statements were incomplete and/or inaccurate in that
they failed to show the total hours worked each pay period, in violation of Labor Code § 226(a)(2), and
the applicable hourly rate ecarned for the hours worked, in violation of Labor Code § 226(a)(9).

5. In addition, Plaintiff brings this action on behalf of a subclass of Class Members
comprised of Plaintiff and all other individuals formerly employed by Defendant during the three year
period prior to the filing of this Complaint (“Waiting Time Subclass Members”). During the “Waiting
Time Penalty Subclass Period” — designated as the period from three years prior to the filing of this
Complaint through the trial date - Defendant failed to pay all compensation (based on the violations
described in paragraph 3, above) due and owing to Class Members upon discharge from employment, in
violation of Labor Code §§ 201-203.

6. In consequence of the above Labor Code violations, Defendant also committed unfair,
unlawful, and fraudulent business practices, in violation of California’s Unfair Competition Law
(“UCL”), Bus. & Prof. Code § 17200 et seq. Plaintiff, on behalf of herself and Class Membei‘s, seeks
restitution and other relief as prayed for below.

7. Plaintift, as an aggrieved employee, also brings this action as a representative action
under the Labor Code Private Attorneys General Act (“PAGA”), Labor Code §§ 2698, et seq., for civil
penalties on behalf of herself and other current and former instructors of Defendant (“Aggrieved
Employees™) for the Labor Code and Wage Order violations alleged herein, specifically Labor Code §§
1194, 226(a), (a)(2) and (a)(9), 201-203, and Wage Order No. 4-2001 § 4.

8. The “PAGA Period” is designated as the period from one year prior to the postmark date
of Plaintiff’s notice of intent to seek PAGA penalties (“PAGA Notice™) through to the trial date.

PARTIES
9. Plaintiff Kelly Gola is an individual residing in San Francisco, California who was

employed by USF as an adjunct instructor at USF’s main campus in San Francisco from approximately
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January 2016 through June 2017. Throughout her employment as an adjunct instructor, Plaintiff Gola
was subject to Defendant’s unlawful policies and conduct described herein.

10.  USF is a private not-for-profit Jesuit Catholic university. USF offers more than 230
undergraduate, graduate, and professional programs at its main campus in San Francisco, as well as
programs at its seven branch campuses throughout California. USF employs numerous Class Members
to teach its courses at each campus location. Defendant has engaged in the Labor Code violations
alleged herein throughout the Class Period and continues to do so at present.

JURISDICTION

11.  This Court has jurisdiction over Plaintiff’s claims for failure to pay for all hours worked
under Labor Code §§ 1194, 1194.2 and/or Wage Order No. 4-2001 § 4.

12. This Court has jurisdiction over Plaintiff’s claims for failure to issue accurate wage
statements pursuant to Labor Code § 226(a), (e).

13. This Court has jurisdiction over Plaintiff’s claims for failure to pay all wages owed upon
termination pursuant to Labor Code §§ 201-203.

14.  This Court has jurisdiction over the claims for restitution arising from Defendant’s
unlawful business practices under the UCL, Bus. & Prof. Code §§ 17203 and 17204.

15.  This Court has jurisdiction over Plaintiff’s claims for civil penalties under Labor Code §
2699. On January 30, 2018 Plaintiff provided notice of her intent to seek PAGA penalties pursuant to
Labor Code § 2699.3 (“PAGA Notice”) to the Califorma Labor & Workforce Development Agency
(“LWDA™) and Defendant. The LWDA has provided no notice to Plaintiff within the period specified in
Labor Code § 2699.3 regarding its intentions to investigate or not to investigate Plaintiff’s claims.
Plaintiff has therefore fully complied with the PAGA procedural requirements and may commence this
representative action pursuant to Labor Code § 2699. On April 16, 2018 Plaintiff provided her
Amended PAGA Notice setting forth amended facts to support the previously alleged violations of
Labor Code §§ 1194, 1194.2, 226(a), (a)(2) and (a)(9), and 201-203 and Wage Order No. 4, § 4.

16. The amount in controversy for Plaintiff, and for each individual Class Member, including
claims for civil penalties and pro rata share of attorney’s fees, is less than seventy-five thousand dollars
($75,000).

VYENUE

17. Venue is proper in the County of San Francisco pursuant to Cal. Civ. Proc. Code

§§ 395(a) and 395.5. USF is a California corporation with its principal place of business at 2130 Fulton

Street San Francisco, California, in the City and County of San Francisco. Additionally, the unlawful
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acts alleged herein had a direct effect on Plaintiff and other Class Members within the State of
California, many of whom incurred uncompensated wages, while working for Defendant within San
Francisco County.

FACTUAL BACKGROUND

18. USF is a 4-year private not-for-profit university in the State of California. USF’s main
campus is located in the heart of San Francisco, and it has six branch campuses located in Downtown
San Francisco, Orange County, Pleasanton, Sacramento, San Jose, and Santa Rosa. USF operates five
schools — College of Arts and Sciences, School of Education, School of Law, School of Managements,
and School of Nursing and Health Professions — and offers more than 230 undergraduate, graduate,
professional, and certificate programs at its main campus and additional programs at its branch
campuses.

19. USF is on a semester system, with its academic year divided into 15-week fall and spring
sessions, and their equivalent in terms of the number of credit hours, but shorter winter intersessions and
summer sessions. Courses are typically taught by Class Members in 1 hour and 45 minutes to 3 hour 40
minute class sessions ranging from one to three days a week for different courses. Class Members
typically teach 1 to 3 courses per semester for a total of 3 to 9 units per semester. I[n order to teach
courscs, Class Members are required to and do spend time working outside their Assignment Periods.

A. USF Failed to Compensate Plaintiff and Class Members For The Hours Worked
Outside Their Assignment Period

20. USF employs Class Members as adjunct instructors to teach the curriculum offered at
Defendant’s main campus and each branch campus. USF assigns Class Members to teach on a term by
term basis and issues new appointment letters each academic term. The appomtment letters provide the
Assignment Period, salary for the Assignment Period, and anticipated teaching assignment including
days and hours of class meetings. The Assignment Period typically begins at, or sometime after, the first
day of classes, as specified in the Academic Calendar, and ends on the last day of classes, during the
final exam period, or at the end of the final exam period. However, Defendant expects and requires
Plaintiff and other Class Members to prepare for their assigned class, and to submit course content for
each class, one week prior to the first day of classes for approval to the dean or Program Assistant,
including detailed syllabi, with a summary of course content, and copies of the written final exams.
Defendant also requires Plaintiff and Class Members to grade exams and to submit an accurate and
complete grade list for all students registered for the course to the dean within seven days after final

examinations. Further, Plaintiff and Class Members were and are expected to and do respond to
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students’ emails with questions regarding their final grades, or other similar matters, after the grades are
submitted. As a result, Plaintiff and Class Members worked before and after their Assignment Periods,
for which USF does not pay them, in violation of Labor Code §§ 1194, 1194.2 and Wage Order No. 4-
2001 § 4.

B. USF Failed to Issue Accurate Itemized Wages Statements

21.  Defendant knew or should have known that as Plaintiff and Wage Statement Subclass
Members were non-exempt salaried employees, it was required to furnish them with accurate itemized
wage statements semimonthly, showing the total hours worked during the pay period, and all the
applicable hourly rates in effect during the pay period for the hours worked.

22. However, rather than furnish Plaintiff and other Wage Statement Subclass Members with
accurate itemized wage statements semimonthly, Defendant furnished Wage Statement Subclass
Members with only monthly wage statements, which were also incomplete and/or inaccurate in that they
failed to show total hours worked during each pay periods, and all applicable hourly rates in effect
during each pay period for the hours worked (which is calculated by dividing the weekly compensation
by the number of hours in a regular workweek).

23. Defendant’s practice of furnishing Wage Statement Subclass Members with incomplete
and/or inaccurate wage statements and only on a monthly basis was not an isolated and unintentional
payroll error due to a clerical or inadvertent mistake, but rather the result of Defendant’s regular
compensation policies.

24, As aresult of the above described violations, Plaintiff and other members of the Wage
Statement Subclass did not receive semimonthly wage statements, and were unable to determine their
total hours worked each semimonthly pay period and all applicable hourly rates and the corresponding
number of hours worked at each hourly rate each semimonthly pay period from the wage statements
they received. Plaintiff and Subclass Members have therefore suffered injury for purpose of Labor Code
§ 226(e).

C. USF Failed to Pay All Wages Due and Owing Upon Termination

25. During the Waiting Time Penalty Subclass Period, as a result of failing to pay Plaintiff
and Waiting Time Subclass Members for the work performed prior to the beginning of their Assignment
Periods and after the end of their Assignment Periods, Defendant failed to pay them all compensation
due and owing at the time their employment terminated, at the end of each quarter, as required by Labor
Code §§ 201 and 202.

1
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D. Defendant’s Labor Code Violations Were Unfair Business Practices
26. From at least four years prior to the filing this complaint, through the present, Defendant
has adopted, and uses, unfair business practices to reduce its Class Members™ compensation and
increase its own profits. These unfair business practices include failing to pay Class Members for the
work performed prior to and after their Assignment Periods, and failing to issue semnimonthly complete
and/or accurate itemized wage statements.
CLASS ACTION ALLEGATIONS

27.  Plaintiff brings this class action pursuant to Cal. Civ. Pro. Code. § 382 to seek relief on

behalf of the Class Members for the Defendant’s violations of their rights as set forth above. Upon
information and belief, there are at least 100 Class Members and at least 100 members of the Wage
Statement Subclass and ot the Waiting Time Penalties Subclass. Given Defendant’s systemic failure to
pay for the work performed outside Assignment Periods, failure to issue wage statement or failure to
issue accurate itemized wage statements to Wage Statement Subclass Members, and failure to pay
Waiting Time Subclass Members all wages due and owing upon termination of employment, the
members of the Class seeking relief for those violations are so numerous that joinder of all members is
impractical.

28. Plaintiff’s claims are typical of the claims of the members of the Class and subclasses
because they were adjunct instructors who sustained damages arising out of Defendant’s failure during
the Class Period to (a) pay for the work performed outside the Assignment Periods, (b) issue
semimonthly complete and/or accurate itemized wage staternents, and (c) pay Waiting Time Subclass
Members all wages due and owing upon termination of employment.

29. Plaintiff will fairly and adequately represent the interests of the Class and subclasses.
Plaintiff has no conflict of interest with any member of the Class or either subclass. Plaintiff has
retained competent and experienced counsel in complex class action litigation. Plaintif"s counsel has
the expertise and financial resources to adequately represent the interests of the Class.

30. Common questions of law and fact exist as to all members of the Class and subclass and
predominate over any questions solely affecting individual members of the Class. Among the questions
of law and fact common to the Plaintiff and the Class are the following:

a. Whether the salary Defendant paid to Plaintiff and Class Members compensated

them for the work performed outside the Assignment Periods;
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b. Whether Defendant violated Labor Code § 1194 and/or the applicable Wage
Order by failing to pay Plainuff and the members of the Class for all the hours worked to perform
required duties outside their periods of appointiments;

c. Whether Defendant is liable for liquidated damages to Plaintiff and the members
of the Class under Labor Code § 1194.2 for its failures described in the preceding paragraph;

d. Whether Plaintiff and Class Members who earn less than the monthly salary
equivalent to two times the state minimum wage are non-exempt employees;

e. Whether Defendant was required to issue wage statements semimonthly to
Plaintiff and members of the Wage Statement Subclass;

f. Whether Defendant failed to issue complete and/or accurate semimonthly
itemized wage statements to Plaintiff and members of the Wage Statement Subclass;

g. Whether Defendant failed to pay all wages due upon termination of employment
to Waiting Time Subclass Members by virtue of failing to pay for the work performed outside the
Assignment Periods;

h. Whether Defendant violated the UCL by failing to pay Plaintiff and the Class
Members for the work performed outside the periods of appointment, and by failing to issue
semimonthly completely and/or accurate wage statements to members of the Wage Statement Subclass;

1. Whether Plaintiff is entitled to restitution under Bus. & Prof. Code § 17200 et
seq. for uncompensated wages; and

j- The proper formula(s) for calculating damages, interest, and restitution owed to
Plaintiff and the Class Members for the violations alleged in this Complaint.

31. Class action treatment is superior to any alternative to ensure the fair and efficient
adjudication of the controversy alleged herein. Such treatment will permit a large number of similarly
situated persons to prosecute their common claims in a single forum simultaneously, efficiently, and
without duplication of effort and expense that numerous individuals would entail. No difficulties are
likely to be encountered in the management of this class action that would preclude its maintenance as a
class action, and no superior alternative exists for the fair and efficient adjudication of this controversy.
Class Members are readily identifiable from Defendant’s employee rosters and/or payroll records.

32. Defendant’s actions are generally applicable to the entire Class. Prosecution of separate
actions by individual members of the Class creates the risk of inconsistent or varying adjudications of
the 1ssues presented herein, which, in turn, would establish incompatible standards of conduct for

Detfendant.
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33. Because joinder of all members is impractical, a class action is superior to other available
methods for the fair and efficient adjudication of this controversy. Furthermore, the amounts at stake for
many members of the Class, while substantial, may not be sufficient to enable them to maintain separate
suits against Defendant.

FIRST CAUSE OF ACTION
Failure To Pay Wages For Hours Worked Outside the Assignment Periods

[Labor Code §§ 1194, 1194.2, and/or IWC Wage Order No. 4-2001 § 4]
As to Plaintiff and the Class

o}

34. Plaintiff re-alleges and incorporates by reference each and every allegation set forth in
the preceding paragraphs.
35. Labor Code § 1194 provides, in relevant part:

Notwithstanding any agreement to work for a lesser wage, any employee receiving less
than the legal minimum wage ... applicable to the employee is entitled to recover in a
civil action the unpaid balance of the full amount of this minimum wage [...], including
interest thereon, reasonable attorney's fees, and costs of suit.

Labor Code § 1194.2 provides, in rclevant part:

Tn any action under ... Section 1194 to recover wages because of the payment of a wage
less than the minimum wage fixed by an order of the commission, an employee shall be
entitled to recover liquidated damages in an amount equal to the wages unlawfully unpaid
and interest thereon. ...

36. Based on the allegations above, Plaintiff and Class Members were paid a salary by the
Defendant only for their Assignment Periods. However, during the Class Period, Plaintiff and Class
Members were required, as part of their job duties, to perform work before and after their Assignment
Periods. Thus, Plaintiff and Class Members were not paid anything'for the time spent working before
and after their Assignment Periods.

37. Accordingly, pursuant to Labor Code §§ 1194 and 1194.2, and/or Wage Order No. 4 § 4
Plaintiff and Class Members are entitled to recover, at a minimum, their unpaid hourly wages, plus
liquidated damages in an additional amount equal to the total amount minimum wages unlawfully
withheld during the Class Period.

38. Plaintiff, on behalf of herself and all other Class Members, requests relief as described
below.

/1
1
i
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SECOND CAUSE OF ACTION
Failure to Issue Accurate 1temized Wage Statements
[Labor Code § 226(a), (¢)]
As to Plaintiff and Wage Statement Subclass

39. Plaintiff re-alleges and incorporates by reference each and every allegation set forth in

the preceding paragraphs.
40.  Labor Code 226(a) provides:

Every employer shall, semimonthly or at the time of each payment of wages, furnish each
of his or her employees, cither as a detachable part of the check, draft, or voucher paying
the employee’s wages, or separately when wages are paid by personal check or cash, an
accurate statement in writing showing (1) gross wages earned, (2) total hours worked by
the employee, (3) the number of piece-rate units earned, (4) all deductions, (5) net wages
earned, (6) the inclusive dates of the period for which the employee is paid, (7) the name
of the employee and his or her social security number, (8) the name and address of the
legal entity that is the employer, and (9) all applicable hourly rates in effect during the
pay period and the corresponding number of the hours worked at each hourly rate by the
employee. ..

41.  Based on the allegations above, Defendant issued Plaintiff and Wage Statement Subclass
Members wage statements on a monthly basis, instead of semimonthly, and which were inaccurate
and/or incomplete itemized wage statements in that they did not contain the total hours worked and all
applicable hours rate in effect during the pay period for the hours worked in violation of Labor Code §
226(a), (2)(2), and (a)(9), respectively.

42. Plaintiff and Wage Statement Subclass Members suffered injury as a result of
Defendant’s knowing and intentional failure to comply with Labor Code § 226(a).

43. Plaintiff, on behalf of herself and Wage Statement Subclass Members, requests relief as
described below.

THIRD CAUSE OF ACTION
Failure to Pay Compcnsation at Time of Termination
[Labor Code §§ 201-203]
As to Plaintiff and Waiting Time Subclass Members

44. Plaintiff re-alleges and incorporates by reference each and every allegation set forth in
the preceding paragraphs.

45. Labor Code §§ 201 and 202 require Defendant to pay all compensation due and owing to
Plaintiff and formerly employed Class Members at the time employment was terminated. Labor Code §

203 provides that if an employer willfully fails to pay compensation promptly upon discharge or
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resignation, as required under §§ 201 and 202, then the employer is liable for penalties in the form of
continued compensation for up to thirty (30) work days.

46. Defendant willfully failed to pay Plaintitf and members of the Waiting Time Subclass all
compensation due upon termination of employment as required under Labor Code §§ 201 and 202. Asa
result, Defendant is liable to such class members for penalties pursuant to Labor Code § 203.

47.  Plamtiff, on behalf of herself and Waiting Time Subclass, requests relief as described
below.

FOURTH CAUSE OF ACTION
Violation of Unfair Competition Laws
[Bus. & Prof. Code §§ 17200 et seq.]
As to Plaintiff and the Class

48. Plaintiff re-alleges and incorporates by reference each and every allegation set forth in
the preceding paragraphs.

49, The UCL prohibits any unlawful, unfair, or fraudulent business practices. Labor Code
§ 90.5(a) states that it is the public policy of California to vigorously enforce minimum labor standards
in order to ensure employees are not required to work under substandard and unlawful conditions, and
to protect employers who comply with the Jaw from those who attempt to gain competitive advantage at
the expense of their workers by failing to comply with minimum labor standards. Through its actions
alleged herein, Defendant has engaged in unfair competition within the meaning of the UCL, because
Defendant’s conduct has violated state wage and hour laws as herein described.

50. Beginning at least four years prior to the filing of this Complaint, Defendant committed,
and continues to commit, acts of unfair competition, as defined in the UCL by, among other things,
engaging in the acts and practices described above—to wit, wrongfully denying the Class Members
payment for work performed outside the dates of their Assignment Periods, and failing to issue wage
statements or failing to issue accurate itemized wage statements o the Wage Statement Subclass
Members. Defendant’s conduct as herein alleged has damaged and was substantially injurious to
Plaintiff, the Class, and Subclasses.

51. Defendant engaged in unfair competition in violation of the UCL by violating Labor
Code §§ 1194, 1194.2, 226, and § 4 of the applicable Wage Order. Defendant’s course of conduct, act
and practice in violation of the California law mentioned above constitutes a violation of the UCL.

52. The harm to Plaintiff and Class Members in being denied payment for all hours worked,

in addition to being denied accurate wage statements on a semimonthly basis, outweighs the utility, if
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any, of Defendant’s policies and practices. Therefore, Defendant’s actions described herein constitute an
unfair business practice or act within the meaning of the UCL.

53. The unlawful, unfair and fraudulent business practices and acts of Defendant, as
described above, have injured Plaintitf and the Class, in that they were wrongfully denied payment for
all hours worked, and were not able to determine from their wage statements their total hours worked

and whether they were paid correctly, and therefore was substantially injurious to Plaintift and the Class

members.
54. Plaintiff, on behalf of herself, and all other Class Members, requests relief as described
below.
FIFTH CAUSE OF ACTION
Civil Penalties
[Labor Code §§ 2698 et seq.]
As to Plaintiff and Aggrieved Employees
55.  Plaintiff re-alleges and incorporates by reference each and every allegation set forth in

the preceding paragraphs.

56. Plaintiff is an “aggrieved employee” under PAGA as she was employed by Defendant
during the applicable statutory period and suffered one or more of the Labor Code violations alleged
herein. As such, Plaintiff seeks to recover, on behalf of herself and all other currently and formerly
employed aggrieved employees of Defendant, civil penalties provided by PAGA, plus reasonable
attorneys’ fees and costs.

57.  Plaintiff seeks to recover the PAGA civil penalties through a representative action as
permitted by PAGA and the California Supreme Court in Arias v. Superior Court, 46 Cal. 4th 969
(2009). Therefore, class certification of the PAGA claims is not required, but Plaintiff may choose to
seek certification of the PAGA claims.

58. Plaintiff seeks PAGA penalties on behalf of herself and Aggrieved Employees against
Detfendant for the following:

Vielation of Wage Order No. 4, § 4, and Labor Code § 1194, 203

59.  During the PAGA Period, Defendant failed to pay Plaintiff and Aggrieved Employees for

all hours worked in violation of Wage Order No. 4, § 4 and Labor Code § 1194 as described above.
60. During the PAGA Period, Defendant failed to pay formerly employed Aggrieved
Employees all wages due within 30 days of the separation of their employment from Defendant, in

violation of Labor Code § 203.
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61. Under Labor Code § 558 Plaintiff and Aggrieved Employees are entitled to penalties
amounting to fifty dollars ($50) for each underpaid Aggrieved Employees for each pay period for which
the employee was underpaid, and one hundred dollars ($100) for each underpaid Aggrieved Employees
for each pay period for which the employee was underpaid for each subsequent violation, in addition to
an amount sufficient recovery underpaid wages.

Violation of Labor Code § 226(a)

62.  During the PAGA Period, Defendant failed to provide Plaintiff and Aggrieved

Employees with accurate wage statements in violation of Labor Code § 226(a), (a)(2), and (a)(9), as
described above.

63. Under Labor Code § 2699(f)(2), Plaintiff and Aggrieved Employees are entitled to a
PAGA penalty equal to one hundred dollars ($100) per pay period per Aggrieved Employee for each
initial violation of Labor Code § 226(a), (2)(2), and (a)(9), and two hundred dollars ($200) per pay
period for each subsequent violation.

PRAYER FOR RELIEF
WHEREFORE, Plaintiff, on behalf of herself and the members of the Class, prays for

judgment against Defendant and request the following relief:

A. That the Court order than this action may proceed and be maintained as a class action
under Code of Civil Procedure § 382; and that the Court define the Class and Subclasses as specified
above and appoint Plaintiff as Class Representatives and her attorneys as Class Counsel for that Class.

B. On the First Cause of Action:

1. A declaratory judgment that Defendant violated Labor Code §§ 1194,
1194.2 and/or § 4 of the applicable IWC Wage Order by failing to pay Plaintiff and Class Members for
work perforimed outside their Assignment Periods;

1. An award to Plaintiff and Class Members in the amount of their unpaid
wages owed to them, plus liquidated damages in an additional amount equal to the amount wages
unlawfully withheld during the Class Period, as well as an award of costs, interest, and reasonable
attorney’s fees; and

ni.  Anaward of reasonable attorneys’ fees and costs pursuant to Labor Code
§ 1194, Cal. Civ. Pro. Code § 1021.5 and/or other state laws.

C. On the Second Cause of Action:

1. A declaratory judgment that Defendant willfully violated Labor Code §

226(a) by failing to issue semimonthly accurate itemized wage statements to Plaintift and Wage
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Statement Subclass Members that lacked, inter alia, total hours worked, and applicable hourly rates and
corresponding hours worked at each hourly rate, and
1i. An award to Plaintiff and Wage Statement Subclass Members of statutory
penalties and attorneys” fees and costs pursuant to Labor Code § 226(e).
D. On the Third Cause of Action:
1. A declaratory judgment that Defendant willfully failed to pay Plaintiff and
Waiting Time Subclass Members all compensation due upon termination of employment in violation of
Labor Code §§ 201 and 202.
i1 An award to Plaintiff and Waiting Penalties Subclass Members for
waiting time penalties in the amount of thirty (30) days’ wages per Waiting Time Subclass Members;
and
1.  An award of reasonable attorneys’ fees and costs pursuant to Cal. Civ.
Pro. Code § 1021.5 and/or other state laws.
E. On the Fourth Cause of Action:
1. Restitution to the Class, including, but not limited to, the relief permitted
by Labor Code § 1194; and
1. An award to Plaintiff and Class Members of their attorncys’ fees and costs
of suit to the extent permitted by law, including to, but not limited to, Cal. Civ. Pro. Code § 1021.5.
F. All other relief as this Court deems proper.
WHEREFORE, Plaintiff, on behalf of herself and the Aggrieved Employees, prays for
judgment against Defendant and requests the following relief:
A. On the Fifth Cause of Action:
1. Civil penalties pursuant to PAGA for failing to pay Plaintiff and Aggrieved
Employees for all hours worked; failing to pay all wages upon termination; and failing to issue accurate
itemized wage statements.
1. Attorneys’ fees and costs pursuant to Labor Code § 2699(g) and California
Code of Civil Procedure § 1021.5; and
1. All other relief as this Court deems appropriate.
1
"
I
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JURY DEMAND ON CLASS CLAIMS

Plaintiff hereby demands trial by jury of Class claims against Defendant alleged herein.

Dated: July 19, 2018 Respectfully submitted,
HammvonpLaw, P.C.

By: 5o tiaiivna woisis 268489)
HAMMONDLAW, P.C.
1829 Reisterstown Rd. Suite 410
Baltimore, MD 21208
Telephone: (310) 601-6766
Facsimile: (310) 295-2385
jhammond@hammondlawpc.com
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JULIAN HAMMOND (SBN 268489)
jhammond@hammondlawpc.com
POLINA BRANDLER (SBN 269086)
pbrandler@hammondlawpc.com

ARI CHERNIAK (SBN 290071)
acherniak(@hammondlaw.com
HAMMONDLAW, P.C.

1829 Reisterstown Rd., Suite 4]0
Baltimore, MD 21208

(310) 601-6766

(310) 295-2385 (Fax)

- Attorneys for Plaintiff and the Putative Class

MICHAEL J. VARTAIN [SBN 92366]
KATHRYN J. BURKE [SBN 70324]
VARTAIN LAW GROUP, P.C.

‘601 Montgomery Street, Suite 780

San Francisco, CA 94111-2664
Telephone: [415] 391-1155

Facsimile: [415] 391-1177

Attorneys for Defendant
UNIVERSITY OF SAN FRANCISCO

.-’. R‘x’{}'i_'.'ﬂ k’
1, 10
ol ddefl 1

zinnny Ciegrly Superior Court

JAN 9 - 2020

CL’EF%QOF ‘?gcoum '
BY: - L) Depl.Jiy Clr;rk

SUPERIOR COURT FOR THE STATE OF CALIFORNIA

COUNTY OF SAN FRANCISCO

KELLY GOLA, individually and on behalf of
all others similarly situated,

Plaintiff,
vs.

UNIVERSITY OF SAN FRANCISCO, a
California Corporation,

Defendant.

CASE NO. CGC-1 8—5650i 3
AMENDED STIPULATION AND
[RR&E358D] ORDER FOR CLASS
CERTIFICATION

Singly Assigned for All Purposes to Hon: Curtis

Karnow, Dept. 611
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WHEREAS, Plaintiff commenced the instant claés and representative action lawsuit on March
15, 20-18, alleging, among other things, that Defendant violated California Labor Code § 226(a) and (e)
by failing to issue wage statements to its part-time adjunct instructors who earned less than a monthly
salary equivalent of two times the state minimum wagé for full time empl(;yment, defined as 40 hours
per week (see IWC Wage Order No. 4, § 1{A)(3)(d)), that contained entries for total hours worked and -
applicable hourly rates and corresponding number of hours worked duﬁng each pay period.

WHEREAS, Defendant denies each allegation contained in the operative Cofnplaint (the First
Amended Complaint, filed on July 19, 2018) and asserts multiple affirmative defenses; and .

WHEREAS, to avoid unnecessary motion practice, the parties have agreed to the following
terms to certify a plaintiff class for the California Labor Code § 226(a) and (e) wage statements claims
only;

IT IS HEREBY STIPULATED AND AGREED, by and between the undersigned, as follows:

1. That the Court, upon stipulation by the parties hereto, order the certification,

pursuant to California Civil Procedure Code § 382, of the following class for the California Labor Code

§ 226(a) and (e) wage statements claims only:

All part-time adjunct instructors employed by the University, of San Francisco at
any time between March 15, 2017 and January 3, 2020 (“Class Period”) who in
2017 earned less than $3,612 in any calendar month in which the instructor was
paid wages; who in 2018 earned less than $3,784 in any calendar month in which
the instructor was paid wages; who in 2019 eamed less than $4,128 in any calendar
month in which the instructor was paid wages; or who in 2020 eamned (or will earn)

. less than $4,472 in any calendar month in which the instructor was paid wages
(**Class™)

2. The Class is so numerous that joinder of all members is impracticable.

w

There are questions of law and fact common to the Class.

4. The claims or defenses of Plaintiff are typical of the claims or defenses of the
Class because she seeks to recover relief (in form of statutory penalties) caused by the same course of
conduct that purportedly injured all Class Members.

5. The Plaintiff will fairly and adequately protect the interests of the Class

Y o
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because her interests are not antagonistic to those of other Class Members; her altorneys are qualified
and experienced in the litigation of complex class action cases, particularly involving wage and hour
violations including those alleged on behalf of adjunct instructors, and have more than ample resources
available to be able to conduct the litigation.

6. The prosecution of separate actions by individual members of the Class would
create a risk of inconsistent or varying adjudications for individual members of the Class and of
establishing incompatible standards of conduct for Defendant. ‘

7. Plaintiff alleges that Defendant has acted or refused to act on grounds that
apply generally to the Class, so that final relief or judgment for the defendant is appropriate respecting
the class as whole.

8. This Stipulation and [Proposed] Order is solely for the purpose of resolving
class certification for the California Labor Code § 226(a) and (e) wage statements claims, and is without
prejudice to the right of any party to raise any and all facts, arguments or defenses concerning the claims
of Plaintiff and/or the Class, including but not limited to preemption because elements of the wage
statement claim require resolution of competing interpretations of the Collective Bargaining Agreement
and/or because of waiver by the Collective Bargaining Agreement.

9. Accordingly, it is stipulated and agreed between the Parties that on or about
January 3, 2020, the Court issue an order that this action be certified as a class action as to the Second
Cause of Action alleged in the First Amended Complaint pursuant to Labor Code § 226(a), (¢) only and
no other claim. The Class shall consist of all members who fall within the Class as defined above.
Plaintiff Kelly Gola is hereby dcsignated lead Plaintiff and Julian Hammond, Polina Brandler, and Ari
Cherniak of HammondLaw, P.C. are hereby designated Class Counsel.

10. It is further stipulated and agreed between the Parties that Notice of Pending
Action, in the form attached, be disseminated to all the Class Members by no later than February 3, 2020
(provided that the Court enters Order Granting this Stipulation on or before January 3, 2020).

11. The Parties propose Simpluris, Inc., as the third-party administrator to serve

q
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notice of the pendency of this action to Class Members. The third-party administrator will handle all
return mail. The third-party administrator shall perform a Skip Trace for all mail returned and not bearing
a forwarding address. For all mail returned bearing a forwarding address, the third-party administrator
will re-mail it to the forwarding address provided.

12. Defendant will provide the authorized third-pany administrator with a
comprehensive list 'of the 11arﬁes and last known contact of Class Members by no later than January 20,
2020 (provided that the Court enters Order Granting this Stipulaiion on or before January 3, 2020). The
list shall identify each Class Member and provide all known contact information, including last known |
physical address, email address, and telephone number(s). When Defendant provides this list to the third-
party administrator, and not sarlier than then, Defendant will at the same time provide the list to Plaintiff’s
counsel. The .Partiés agree that they will not disclose the list or any information on the list to anyone

other than the third-party administrator and the Parties’ attorneys.

Dated: January. 5 2020

HAMMONDLAW, P.C. VARTAIN LAW GROUP, P.C.
Julian Hammond Michael J. Vartain '
Polina Brandler Kathryn J. Burke ’
1829 Reisterstown Rd., Suite 410 601 Montgomery Street, Suite 780
Baltimore, MD 21028 San Francisco, CA 94111
(310) 601-6766 (415)391-1155
(310) 295-2385 (Fax) (415) 391-1177 (Fax)
Attorneys for Plaintiff : Attorneys for Defendant
By: (—LHHIVW By: %WW/\A’

Jullan Hammond Michael J. Vartain

[(BREPTSED] ORDER
IT IS ORDERED that the Stipulation for Class Certification pursuant to Cal. Code of Civil
Procedure § 382 is GRANTED.
Defendant shall provide the authorized third-party administrator with a comprehensive list of the
names and last known physical address, email address, and telephone number(s) of Class Members

withiit 15 days of this Order and the Class Notice process shall proceed as follows:

"
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__Event L _ Date

Stipulated Order Granting Class Certification January 3, 2020

Deadline for Defendant to send Class List to Notice Administrator | January 20, 2020

(15 days from date of Order)

_from date of Order)

Deadline for Notice Administrator to Mail Class Notice (30 days | February 3, 2020

Opt-out/Object Deadline (30 days after the mailing of the Notice) | March 4, 2020

i1
12

14

16

19/

I
24 SO ORDERED: A . — ,
| ’ {i Hon/{Curtis Karnow
Judge of the Superior Court
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CALIFORNIA SUPERIOR COURT
FOR THE COUNTY OF SAN FRANCISCO

NOTICE OF PENDING CLASS ACTION

Kelly Gola v. University if San Francisco
Case No. CGC-18-565018 '

A California State Court authorized this Notice. This is not a solicitation from a lawyer.

To: All current and former part-time adjunct instructors employed by the
University of San Francisco at any time between March 15, 2017 and [January
3, 2020] who in 2017 earned less than $3,612 in any calendar month in which
the instructor was paid wages; who in 2018 earned less than $3,784 in any
calendar month in which the instructor was paid wages; who in 2019 earned less -
than $4,128 in any calendar month in which the instructor was paid wages; or
who in 2020 earned (or will have earned) less than $4,472 in any calendar month
in which the instructor was paid wages

This Notice May Affect Your Rights. Please Read It Carefully.

This notice pertains to a class action lawsuit-currently pending against University of San
Francisco in the Superior Court for the State of California, San Francisco County, entitled Kelly Gola
v. University of San Francisco (Case No. CGC-18-565018). You are receiving this Notice because
you may be a member of the Class for whom monetary and other relief is being sought. This Notice is
intended to advise you of the certification of the Class in this Action and of your right to exclude
yourself from the Class. The Court has not decided yet whether University of San Francisco did
anything wrong. There is no money available now, and no guarantee there will be. However, you
now have a choice to make, which may affect your legal rights.

By doing nothing, you keep the possibility of getting money or benefits that
may come from a trial or a settlement. But, you will be bound by any rulings of]
DO NOTHING - | the Cowt applicable to the Class, including adverse rulings, and you give up

N : any rights to sue University of San Francisco separately about the class
action claim described in paragraph I below.

If you ask to be excluded and money or benefits are later awarded, you won’t
share in those. But, you keep any rights to sue University of San Francisco

ASK"fO BE EXCLUDED separately about the same legal claims in this lawsuit.
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'.I,PTlON OF CLASS" ’-_TION CLAIM 5 :,' : S ]

On Maxch 15, 2018 Plaintiff Kelly Go a (“Plamtlﬂ”) ﬁled tlns Class Actlon Complamt
alleging causes of action against University of San Francisco for, among other things, failure to issue
accurate itemized wage statements that included entries for hours worked during the pay period and
applicable hourly rates earned, in violation of Labor Code § 226(a), (e).

University of San Francisco strongly denies liability for this claim. Specifically, University of
San Francisco contends that its policies are legally compliant, and that under the law and the
collective bargaining agreement, it was not required to include information concerning hours worked
and applicable hourly rates on the wage statements issued to its part-time adjunct instructors.

The Court has not decided whether the University of San Francisco or the Plaintiff is correct.
By establishing the class and ordering the issuance of this Notice, the Court is not suggesting that the
Plaintiff will win or lose this case. Plaintiff must prove her claims at a trial. -

No money or benefits are available now because the Court has not decided that any party did
anything wrong, and the two sides have not settled the case. There is no guarantee that money or
benefits ever will be obtained. If they are, you will be notified about how to receive a share.

If recovery is obtained for the Class, Class Counsel will request from the Court an award for
attorneys’ fees and expenses as the law allows. Class Counsel may also ask the Court to approve a
reasonable incentive award for the Class Representative. If approved as fair and reasonable, these fees
and expenses and incentive award will either be paid from the recovery obtained for the Class or
separately by the Defendant.

[u _CLASS CERTIFICATION i o T U S S . ]

On [Janualy 3, 2020] the Coux’c enter ed an Ordex cextlfymg the Class as deﬁncd below Tlns
means that the Court has allowed this case to proceed on behalf of all University. of San Francisco’s
part-time adjunct instructors who fall within the definition of the “Class” below. The Court has
appointed Plaintiff Kelly Gola as the Class Representative for the following certified Class:

The “Class”: All current and former part-time adjunct instructors employed by
the University of San Francisco at any time between March 15, 2017 and
[Janualy 3, 2020] who in 2017 earned less than $3,612 in any calendar month in
which the instructor was paid wages; who in 2018 earned less than $3, 784 in any
calendar month in which the instructor was paid wages; who in 2019 earned less
than $4,128 in any calendar month in which the instructor was paid wages; or
who in 2020 earned (or will have earned) less than $4,472 in any calendar month
in which the instructor was paid wages (“Class™)

[ﬁ'll_l.l _YOUR RIGHT TO BE INCLUDED IN THE CLASS i _-,;L SR ]

If you are a member ofthe Class as descrlbed above you hwe the ught to demde whcthel to
remain a member of the Class or not.
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If you choose to remain a member of the Class, you do not need to do anything at this
time. If you do not request to be excluded from the Class by the exclusion deadline of March 4, 2020,
you will automatically be included in the Class and you will be permitted to share in a recovery, if
any, that may occur in this Jawsuit, but you will also be bound by the proceedings in this lawsuit,
including all past, present and future orders and judgments of the Court, whether favorable or
unfavorable. :

If you do not wish to remain a member of the Class, you must exclude yourself from the
Class. Ifyou ask to be excluded from the Class, you will not be bound by any order or judgment in
the lawsuit, and you will not be eligible to receive a share of any money which might be recovered
for the benefit of the Class. To exclude yourself from the Class, you must submit a written request for
exclusion postmarked no later than March 4, 2020 to the Class Notice Administrator at the following
address:

1
i

Your request must clearly be titled “REQUEST FOR EXCLUSION FROM UNIVERSITY OF SAN
FRANCISCO CLASS.”

u NO RETALIATION . .~ o - L J

No one may 1eta11ate agamst you or treat you adversely because you are part of the Class or
because you choose to be excluded {rom the Class. You are protected by law against any such
retaliation.

The followmg attorneys have been appomted as Class Counsel by the Court

HAMMONDLAW, p.C

Julian Hammond, Esq.

Polina Brandler, Esq.

Ari Cherniak, Esq.

1829 Reisterstown Rd. Suite 410
Baltimore, MD 21208 -
Telephone: (310) 601-6766
Facsimile: (310) 295-2385
jhammond@hammondlawpc.com

If you have questions or information regarding this lawsuit or this Notice, you may
contact Class Counsel at (310) 601-6766. You will not have to individually pay the Class attorneys.
You have the right to retain your own independent attorney, at your own expense, and to have him,
her, or them enter an appearance in this lawsuit.
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[ VI CLA S_NOTICE ADMINISTRATOR AND FURTHER INFORMATION

You may call the Class Notice Administrator at [P 10ne Number] or Class Counsel above, or
write to the Class Notice Administrator at [Addxess] with questions regarding the litigation and class
certification.

You may view court-filed documents relevant to this case, including the complaint, the
statement of decision following a bench trial on the issue of Labor ‘Management Relations Act
preemption, and class certification order by visiting www. .- . .com.

You may also view the Court files in this case by going to www.sfsuperiorcourt.org or by
going to the California Superior Court, San Francisco County, Civil Center Courthouse 400
McAllister Street San Francisco, CA 94102.

DO NOT contact the Court or any Court personnel with questions concerning this case.
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CALIFORNIA SUPERIOR COURT
FOR THE COUNTY OF SAN FRANCISCO

NOTICE OF PENDING CLASS ACTION

Kelly Gola v. University if San Francisco
~ Case No. CGC-18-565018

A California State Court authorized this Notice. This is not a solicitation from a lawyer.

To: All current and former part-time adjunct instructors employed by the
University of San Francisco at any time between March 15, 2017 and [January
3, 2020] who in 2017 earned less than $3,612 in any calendar month in which
the instructor was paid wages; who in 2018 carned less than $3,784 in any
calendar month in which the instructor was paid wages; who in 2019 earned less
than $4,128 in any calendar month in which the instructor was paid wages; or
who in 2020 earned (or will have earned) less than $4,472 in any calendar month
in which the instructor was paid wages '

‘"This Notice May Affect Your Rights. Please Read It Carcfully.

This notice pertains to a class action lawsuit currently pending against University of San
Francisco in'the Superior Court for the State of California, San Francisco County, entitled Kelly Gola
v. University of San Francisco (Case'No. CGC-18-565018). You are receiving this Notice because
you may be a member of the Class for whom monetary and other relief is being sought. This Notice is
intended to advise you of the certification of the Class in this Action and of your right to exclude
yourself from the Class.. The Court has not decided yet whether University of San Francisco did
anything wrong. There is no money available now, and no guarantee there will be. However, you
now have a choice to make, which may affect your legal rights.

By doing nothing, you keep the possibility of getting money or benefits that
: 4 may come from a trial or a settlement. But, you will be bound by any rulings of]
Do NOTHING | the Court applicable to the Class, including adverse rulings, and you give up
o . any rights to sue University of San Francisco separately about the class
action claim described in paragraph 1 below.

If you ask to be excluded and money or benefits are Jater awarded, you won’t
share in those. But, you keep any rights to sue University of San Francisco

ASK ’.]:‘0 B EXCLUDED separately about the same legal claims in this lawsuit.
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On March 15, 201 8 Plamtlff Kclly Gola (“Plamtlfi’ ) ﬁlcd thls Class Actlon Comp]amt
alleging causes of action against University of San Francisco for, among other things, failure to issue
accurate itemized wage statements that included entries for hours worked during the pay period and
applicable hourly rates earned, in violation of Labor Code § 226(a), (e).

LI I DESCRIPTION OF CLASS ACTION CLAIM

University of San Francisco strongly denies liability for this claim. Specifically, University of
San Francisco contends that its policies are legally compliant, and that under the law and the
collective bargaining agreement, it was not required to include information concerning hours worked
and applicable hourly rates on the wage statements issued to its part-time adjunct instructors.

The Court has not decided whether the University of San Francisco or the Plaintiff is correct.
By establishing the class and ordering the issuance of this Notice, the Court is not suggesting that the
Plaintiff will win or lose this case. Plaintiff must prove her claims at a trial.

No money or benefits are available now because the Court has not decided that any party did
anything wrong, and the two sides-have not settled the case. There is no guarantee that money or
benefits ever will be obtained. If they are, you will be notified about how to receive a share.

If recovery is obtained for the Class, Class Counsel will request from the Court an award for
attorneys’ fees and expenses as the law allows. Class Counsel may also ask the Court to approve a
reasonable incentive award for the Class Representative. If approved as fair and reasonable, these fees
and expenses and incentive award will either be paid from the recovery obtained for the Class or
separately by the Defendant.

[n CLASS, CERTIFICATION i i S J

On [J anuary 3, 2020] the Couﬂ entered an Order certlfymg the Class, as deﬁned below ThlS
means that the Court has allowed this case to proceed on behalf of all University of San Francisco’s
part-time adjunct instructors who fall within the definition of the “Class” below. The Court has
appointed Plaintiff Kelly Gola as the Class Representative for the following certified Class:

The “Class”: All current and former part-time adjunct instructors employed by
the Umver31ty of San Francisco at any time between March 15, 2017 and
[J anuary 3,2020] who in 2017 earned less than $3,612 in any calendar month in
which the instructor was paid wages; who in 2018 earned less than $3,784 in any
calendar month in which the instructor was paid wages; who in 2019 earned less
than $4,128 in any calendar month in which the instructor was paid wages; or
who in 2020 earned (or will have earned) less than $4,472 in any calendar month
in which the instructor was paid wages (“Class™)

[ .. YOUR RIGHT TO BE INCLUDED, IN THE CLASS i+ i = o . ey

If you are a member of the C]ass as descnbed above, you have the ri ght to demde whether to
remain a member of the Class or not.
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X you choose to remain a member of the Class, you do not need to do 'mythmo at this
time. If you do not request to be excluded from the Class by the exclusion deadline of March 4, 2020,
you will automatically be included in the Class and you will be permitted to share in a recovery, if
any, that may occur in this lawsuit, but you will also be bound by the proceedings in this lawsuit,
including all past, present and future orders and judgments of the Court, whether favorable or
unfavorable.

If you do not wish to remain a member of the Class, you must exclude yourself from the
Class. If you ask to be excluded from the Class, you will not be bound by any order or judgment in
the lawsuit, and you will not be eligible to receive a share of any money which might be recovered
for the benefit of the Class. To exclude yourself from the Class, you must submit a written request for
exclusion postmarked no later than March 4, 2020 to the Class Notice Administrator at the following
address:

i

Your request must clearly be titled “REQUEST FOR EXCLUSION FROM UNIVERSITY OF SAN
FRANCISCO CLASS.”

'(IV NO RETALIATION IR e J

No one may retahate against you or treat you adversely because you are part of the Class or
because you choose to be excluded from the Class. You are protected by law against any such
retaliation.

(V. CLASSICOUNSEL " ‘oo o' oo o o J

The following attomeys have been appomted as Class Counsel by the Court: P

HAMMONDLAW, P.C.

JTulian Hammond, Esq.

Polina Brandler, Esq.

Ari Cherniak, Esq.

1829 Reisterstown Rd. Suite 410
Baltimore, MD 21208
Telephone: (310) 601-6766
Facsimile: (310) 295-2385
jhammond@hammondlawpc.com

If you have questions or information regarding this lawsuit or this Notice, you may
contact Class Counsel at (310) 601-6766. You will not have to individually pay the Class attorneys.
You have the right to retain your own independent attorney, at your own e‘(pense and to have him,
her, or them enter an appearance in this lawsuit.
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[ Y1 CLASS NOTICE ADMINISTRATOR AND FURTHER INFORMATION. . -

You may call the Class Notice Administrator at [Phone Number], or Class Counsel above, or
write to the Class Notice Admmlstratox at [Address] with questions regarding the litigation and class
- certification.

You may view court-filed documents relevant to this case, including the complaint, the
statement of decision following a bench trial on the issue of Labor Management Relations Act
preemption, and class certification order by visiting www. . .com.

You may also view the Court files in this case by going to www.sfsuperiorcourt.org or by
going to the California Superior Court, San Francisco County, Civil Center Courthouse 400
McAllister Street San Francisco, CA 94102.

- DO NOT contact the Court or any Court personnel with questions concerning this case.
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| UNIVERSITY:OF SAN.FRANCISCO,

AUG 1 ¢-2020

CLERK-OF FHE COURT

BY: \._L, LAY s

‘SUPERIOR COURT OF CALIFORNIA “Deputy.Clerk -

COUNTY OF SAN FRANCISCO

KELLY GOLA, ET AL. -Case No. CGC — 18-565018
Plaintiff,

VE ‘STATEMENT OF DECISION

Defendant,

Gdla_reprasentsf»a‘:ﬁ(i‘;l_ass;of»'adjunct pm‘fessors suing the University of San Frarncisco.

Remaining are the Class™-claims based on wage statements as not compliant with Labor Code §
|226. The miatter was the subjéctiof a bench trial conducted on papers, including declarations
subject fo cross exarination via deposition. The procedure allowed the Univessity to-assemble
its evidénee after reviewing Gola’s evidence,and for Gola to prepare her rebuttal case-after

reviewing the University’s evidence.. After concluding briefs were filed (I refer below to the

University’s Brief and Gola’s Brief), I heard closing argument July 9, and issued a proposed.
statement-of decision on July 22, 2020. I have reviewed the parties™ objections dated.August 7,.

2020.

Request for Judicial Motice
Gola filed a “Supplemental Request for Judicial Notice” dated Jaly 2, 2020. My tentative

ruling suggested some of the materials pertained to bills that were never enacted, but this isn’t




1 || right. All the matetials in the Supplemental Request relate to either enacted legislation or opinion
2 letters from the California Division of Labor Standérds, and the University has provided no
z reason why 1 should not grant the request. It is granted.
6 "“Sca»ling;;'
7 By papers :ﬂétﬁ;lﬁijﬁj295;2020,’@019. soughﬁ to seal documents, I then asked the parfies
8 | l'whethet sealitig was tequired or 'Whe‘thé_r’-; altemativély, the assertedly-confidential matetials
9 could. be' withdrawn asunnecessary-tomy dcteﬁnihation, At'the July 9 argument the parties
= confirmed that the materials were unnecessary, they had not yet been filed, and Gola-will file an
z ; -amended set omitting assertedly confidential materials. The motion to seal was withdrawn
13 |[formallyon July 20, 20%0.
14 '
15 || Factual Background
16 Gol;z;f and 'me»-'(ﬁass:’ccach'eat}tha:Uriiversit_y part time. 'vThey are pari time-adjunct
17 instructers or professors. The Class recetved wage statements which do not shew the hours.
‘:8 worked, or the hourly rate. The formatis the sa;ne for all class members. The University issued
; |two types-of ;'zvage statements, ‘ote typé up to 12019, and then a sécond type thereafter. The
21 differences are immaifetial;}}néi_ﬂier format shows hours or rate. Salaries for the Class are
25 {l.contracted on a per course basis. Trial Testimony/Decl. of D.J. Philpott For Bench Trial No.2
23 || dated May 19, 2020 (“Philpott Decl.”) 4 41, 43.
24
23 Business & Professions Code 9 17200 (UCL)
ij The University -:argue; that the UCL claim has in effect been dropped; and at argument
-2
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plaintiffs’ counsel did not disagree. Gola’s trial brief does not argue on the basis of the UCL.

-Gola seeks neither réstitution nor an injunction. The UCL claim has been abandoned.

‘Labor Code Scetion 226
To make out a'claim-urider § 226 'pi;;intifi-‘:»must'-show:_

o The employerdid not furnish 3 'wage statement showing (among other things):
‘o “total hours worked by the-employee,.except as-provided in-subdivision (), (§

226(2))
or

o “dll applicable houtly rates”™ (§ 226 (a) (9))

o The employee suffered injury (§226(¢) (1))

o Tlxezfelnple_}"’eessuffé‘rs mjurylf the wage statement-does not include to total hours
worked and.the houily rate, and if “the employee cannot promptly and casily’
determine from the wage statément alone” the total hours worked or the hourly rate.
1§ 226 (e)(B))

5 “promptly and. easily determine’ means. a reasonable person:would be ableto
readﬂy- ascertain:t"he‘ information without reference to other documents.or-
information.” § 226 (¢)(C)

. The employer failure was ffkm;wing; and intentional” § 226 (e)(1)

o A “’knowing and intentional failure’ does not inchude an isolated and unintentional
‘payroll error due to a clerical or inadvertent mistake.” It is relevant “whether the

employer, prior to an alleged violation, has adopted and is in compliance with a set of

policies, procedures, and practices that fully comply with this section.” § 226 (e)(3)




Subsection (3), which provides the exception to § 226(a), holds that total hours need-not be‘in the
wage statement if: |
s “The emiployee’s compensation is solely based on salary and the employee is exempt
from payment of overtime u‘ﬂd;er"subdiﬁéion {a) of Section 515 or any"apgliéablg- order of ’

the Industrial Welfare Commassion,”

or

s The employee is exempt for various reasons including:-

“(A) Theexemption for persons employed in an executive, administrative; or professionil

capacity provided in-any applicable order of the Industrial Welfare Commission:”

Section 226 Liability

1. Itisiobvious that the wage statement does not contain the required information, hours

| worked or applicable fate:
2. It is'clear that:subsection (j) does not provide an exception. The University hay made no

argumént that suggests the Class was actually exempt under Labor Code § SlS(a) or'some order

of the Industrial Welfare Commission.! Its brief argues that T should indeed avoid addressing.

whetherthe Class is exeinpt. University Rrief at 3:8-9; 8. Although the University dfs’cugs’esthe:

notien.of employees’ exempt status, this is solely in the context of a ‘gooed faith’ défense

(University Briefat 11 f£)). The University makes no argument that the instructors actually meet

the definitions of § 515, and with good reason: The section requires among other things the IWC

to have acted fo establish the exemption, and that the monthly salary be at least twice the

minimum wage, neither of which is true and neither of which the University argues is actually

! The University did suggest at argument an IWC order applied, but could not teli me which one. The University’s
argument on proration is discussed on the next page. But that argument, University Brief at 11-12, was made in the-
context of the good faith defense. See argument caption at University Brief at 10:18.
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true.

The Industrial Welfare Commission may establish exemptions from the requirement that
an overtime rate of corapensation be paid pursbant to Sections 510 and 511 for executive,
administrative, and professional employees, if the employee is primarily engaged in the.
duties that meet the test of the exemption, customarily and regularly exercisesdiseretion
and independent judgment in performing those duties; and eams a monthly salary
equivalent to no less than two times the state mirimum wage for full-time employment.

Lab. C. § 51 5(a).

The parties have spent some time arguing whether the salary applicable:to part time work

could be extrapolated or prorated to generate 4 numiber which would:apply if the instructor:

¥

worked fulltime, For example if one were paid more than twice the minimuni wage for onle hour

" |}a month, might that be sufficient to meset the “earns.amonthly saldry €quivalent to noiless than.

tivo times the state minimum wage for full-time employment” test? The University.notes there’s

nothing in § 515 that'says the salary can’t be prorated, University Brief at:11n.3, and Gola cites

an opinion from the Chief Legal. Counsel. of the Labor Commissioner suggesting otherwise. Gola.

Brief at22. Gola has the better of this argument, based on the Gpinion? and e’;g‘-,gki_zgsiv, Holzday,

12 Cal. App. 5th 947, 958 (2017), but it doesn’t matter: Thére is n"q.I:Wf(gjgaptiiéffr‘m;giftlac

1 University doesn’t make the argumient that the Class is-exempt..

3. The Class suffered injury. AsIhave found and as the parties conceded, the wage-

| statements don’t have the required information. And there is-no way to figure it out from

looking at the statement “alone” (with or without referring to-other documenits), which is the
statutory test. The University’s argument here is that the class is “highly educated and literate,”
Unjversity Brief at 9, which may well be true but is not in the record. The argument then

continues to suggest these sorts of people can’t be injured when they know full well they are paid

2 “DLSE's interpretation is entitled to great weight and under established principles of statutory construction, unless
it is clearly unreasonable, it will be upheld.” Skyline Homes, Inc. v. Dep't of Indus. Relations, 165 Cal. App. 3d 239,
249 (1985), disapproved of on separate grounds, Tidewater Marine W., Inc. v. Bradshaw, 14 Cal. 4th 557 (1996).
31 directly asked the University’s counsel about this at the July 9 argument but he was not able 1o cite an TWC order.
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by the course, and not per hour. University Briefat 9. But this isn’t the statutory test. The

University never addresses the. statutory test.

Raines; Coastal Pac. Food Distribuiors, Inc.,23 Cal. App. 5th 667 (2018) doesn’t help

|| the University: It doesn’t statid for the vague proposition advanced by the University at
: ;var'gg;mentkﬂiatﬁ one 'nllust'}:ie;p;ap\ﬁéalf' or reasonable in 'intgrpreﬁng § 226, whatever that means,
“What the case stands-for'is that if words of the statate apply—if one can figure out the missing:

‘information from the four ¢ormers of the document, then, there’s no injury:

Here, one.can determine the hourly. overtime rate “from the wage stdtement alone.” (&;
226(e)(2)(B).) It can be“‘promptly.and edsily” determined by simple atithmetic. (Ibid.)
The mathematical operation: requlred is'division, which is taught in grade school.
Although many pecple:canhot. perforin the caiculatxon in their heads, it can be easily
“performed by use ofia- pencﬂ and paperor.a caleulator; no-additional documents or
information are necessary. @& 226(e)(2)(C) )

23 Cal. App. 5% at 677.

That’s not'the sitiiation-here;

The University cites *fiWQ;hqﬁbindingiféderal trial court decisions in support of the notion
that Golamust have viewed a-wage stafement before she can be barmed by the missing,
information: One-of these cases-does say that, Holak v. K Mart Corp., No. 1:12-CV-00304-
AWI-MJ,;QO‘B WL 2384895, at *7 (E:D: Cal. M'ay:m, 2015) (“the employee must still have
viewed the wage statement in queéstion”) but it just relies on the second case, Nguyen v. Baxter

Healihcare Corp., No. 8:10-CV-01436-CJC, 2011 WL 6018284, at *9 (C.D. Cal. Nov. 28,

2011). Nguyen does not say what Holak says it holds; instead, it finds that because the plaintiff

wasn’t eally confused about.any of the information required to be on the wage statement she
suffered no injury. Nguyen at*9. And even Holak recognizes that the statute was amended as of
2013, probably to impose *a new objective standard by which a plaintiff need not even view a

wage statement to be injured by allegedly contained therein,” Holak at *7. (But the amendment
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came too'late to do the plaintiff any good mthat case.) It does appear that the amendments,

Ilenacted in 2012, were done to make clear that the omission of the data is injury. See legislative

history-at Ex. K to Plaintiff’s Supplemental Reguest for Judicial Notice.

Holakis worth no inore than Nguyen, and‘ijyffgfgye;z'daﬁsn’ffhelpsfhc’Uuiver'sifé‘y,
4. The University has referred to the“knowing and intentional” test as.a s¢ienter

parties here has:to:do with the test, not the underlying facts. The University sdys the'test is one of

|| “good faith” so that 2 plausible but ultimately unconvincing position:on whether 'ﬂl&;;cznpl‘c)yeas
{|are exemptsuffices. E.g., Staffordv. Brink's, Inc;, No. CV141352MWFPLAX, 2014 WL

1112586066, at*6.(C.D. Cal. Aug:'5, 2014); Harris v. Vector Mktg: Corp., 656 F. Supp. 2d 1128,

1146 (N.D..Cal. 2009) (suggesting “good faith” dispute is a defense)., See also eig:; Chaver v,

|| Comverse, Inc., No. 15-CV-03746-NC, 2020'WL 1233919, at *1, (N.D: Cal, Mat. 13, 2020)
| (*California law preciudes the recovety of penalties when a good faith dispute exists as to

|| whether wages are owed™);

First, it is odd that while the University clatms it honestly thought in'good faith the Class

|| was exempt (University Brief at 11-12 n.3), as Thave nioted the University is'notable to actually

articulate an argument that instiuctors were exempt .un.cfe:; state law. Further; the evidence is not

that the Univers’it'y had a good faith belief of this nature; the evidence is that they never thought

1] about it. University PMK deposition at 98 £, 101 {f. at pages 116-117, Iﬁl-9};‘i Philpott trial

testimony at page 10. Phiipott’s.testimony.‘is not directly to the contrary: he implies, although

he does notactually say, that the University’s counsel approved paying the part time instructors

4 “Pages” refers to the page numbers superimposed by Gola’s counsel on the original material.




Care €.,

by the course. Philpott Decl§44.° But fér'reasbns' I detail below under “Other issues,” the fact

{ relevant-to whether an employee is exempt and so-is not relevant to-whether the wage statements

‘must include certain data.f

’Secondij/;'-’&ie.;.tirﬁwfersity "5imp:iiés“itirelied on'the collective bargéiﬁiﬁng agreement (CBA)

smust be clear and unmistakable ,\;Uni'versi‘c}g Brictat12n:4. B.g, Mendez v. Mid:Wilshire Health

' Cal. App. 4th 534, 543 (201

). The University:says that:sort of waiver s found-at:
Article 2361 the CBA. Seée'e.g: Bx. B to Philpott Decl.. That’s-obviouslymiottrae; Article23
é;déesh?t)gye_nfmfenﬁgnwvage statements: Sﬁ}j&;eﬁ;ﬁoniA"S‘a}fs;t?}jgé:paﬁiig:'s',:mpst» follow the law.
Subsection B says the agiéement, including the pay, is legal Bven if such a self-serving

{statementsneed not have certaininformation:

Thirdly, the.federal trial court decisions relied on the University; to the extent one-

|| considers themi to be interpretations of the scienter requirement e.uridér{;)§\226;? are probably not

correct: There is no good: faith defense: Tam 'b_(_m'ﬂﬂ by state appellate aufthoriiigs fwh ich nsea

5 Philpot does say, in the most general terins, that he considered Cahfomla faw: Plnlpott Decl. 1 58..Xdo not place

’ wexght on this post-hoc general statement; it is consistent with ihe consideration whether it was legal to have a

‘contractual ealculation by the. piece, discussed next inthe text,

S For thesd réagons; the University’s suggestion, made for the first time iits sugéeé‘.tcd Principal Controverted
‘Issues Nos. 19 and 20 (dated July 20, 2020} that CCR tit. 8§ 13520(a) proves & good faith defense doesn’t work
ither. First, the University can’t make a legal argument, for the first time in these buggested Issues (the CCRs aren’t
mentwned in e.g., the University Brief 10-13, iis discussions of good faith), And evenif § 13520(=) applied, the
University wmxid still lose because “Defenses preqemed which, under all the circumstances, are unsupported by any
evidence, are unreasonable....”. The defense is not supported by evidence.

7ot all of them actually are. (”have* v. Converse, Inc., for example; is about waiting time penalties, notthe issue in
‘this case, and where the rule is different, 1.2, where good faith does have a role. Kao v. Holiday, 12 Cal. App. 5th
947, 963 (2017). See also Caudle v, Spring/United Mgmt. Co., No. C 17-06874 WHA, 2019 WL 2716291, at *3
(N.D. Cal. June 28, 2019); Deluca v. Farmers Ins. Fxch., 386 F Supp. 3d 1235, 1266 (N.D. Cal. 2019). Another
case relied on by the University Is also about waiting time penalties. dmaral v. Cintas Corp. No. 2, 163 Cal. App.
4th 1157, 1201 (2008). '
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different test, which ‘one might dub the “predicate facts” test.
A violation exists if the employer “knew that facts existed that brought its actions or
omissions within the provisions of [the statute]” (Willner v. Manpower, Inc. (N.D. Cal. 2014) 35

F.Supp:3d:1116; 1.1'3"1}‘ or, _'in* i)’*ih‘e'xt.éiwo'r‘ids;_L “was aware of the factual predicate underlying the:

| violation,” (Novou v. Charter Communications, LLC (ED. Cal. 2015) 100 F.Supp.3d 1013,
1028). Thus; an employer’s kiowledge that its wage statements did not contain the pay period’s
inchusive dates was held to be a knowing and intentional faiuse to c'é_mply with the stanite. Kao.
v. Holiday, 12-Cal. App: 5th'947, 961 (2017). See also Furry v. E. Bay Publ'g, LLC, 30 Cal.
App. 5th'1072; 1085 (2018); Diazv..:Grill Concepts Servs., Inc., 23 Cal. App. 5th 859, 868
11(2018). Other fedetal cotitts have recognized the state predicate facts test. Eigi, Foxv. Eclear:
NIl CO. Ltd.; No, GV 17:0865 AS; 2018 W1, 6118525, at *9.(C.D. Cal. June 13, 2018);-Suaiez
v Bank of Am.. Gorp., No. 18-CV-01202-MEJ, 2018 WL 3659302, at *11 (N.D. Cal. Aug. 2,
2018); Mays v. Wal-MareSitores, Inc;, 354 ¥. Supp. 341136, 1144 (C.D. Cal. 2019); Bernsteinv;

Virgin Am., Jric., No. 15-CV-02277-JST, 2018 WL 3344316, at *6 (N.D. Cal. July 9, 2018).

‘I}ie}-i‘{fnivk?%sit}r makes no argunient-utider the predicate facts test.
Here, the content$ of the wage statements are undisputed: They don’t have the required

information. The instructors.are not exempt, and the University does not actually argue that they:

are. The University knew.all the facts needed to. figure it out. The predicate facts are established

and thus so-is the scienter requiremenit:

The s¢ienter ‘reqﬁi,fémént' i5 not'met where the problem is the result of for example, an,
“unintentional payroll error due to a clerical or inadvertent mistake.” § 226 (e) (3). The
University does not press this, and the evidence is to the contrary: There was no mistake. Philpott

trial testimony at 31 (Ex A to Amended Decl. of P. Brandler (Rebuttal case) dated June 16,
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|| This i8 evidence that the University deliberately: treated thie/ingtructors differently

v

2020.
The University does ask me 1o consider that it has“a seﬁti;o'fpoiiciss_,,_pmcedurcs, and
practices that fully comply with this section.” § 226.(e) (3). Byaithis?;~=’£he'.'.Uhi'versii}( means 0"

point to its “Banner payroll system.” University Brief at 10-11. This systém we are told

properly Handles the wage statéments of otfier-employees which the University has treated as
|| non-exempt. 1d: The argument is baffling. Tt seems to'bé that the University hasithe systems to

|[issue compliant wage statements; and does so-for s,ome1,%910’3{@@8,:;and‘iﬁia‘i‘él?ShOﬁid’»iccncliiée

therefore that it did not act knowingly and intentionally regarding the Class. But to:the contrary:

The sautor

Tanguage relied on by the University seems to be an extrapolation of the “clerical or

‘inadvertence” laniguage that precedes:it,, i~.e_:.,.',tha:gfth,e;;Stiéﬁtéir;icéﬂ;ﬁxji:éhl‘&ht may:not bemet if the-
{| employer’s practice was to issue legally requived statements, but-where, in fact, some non-

|| compliant statements were, nevertheless, for some redson, issaed:.

This-does not affect my conclusions on'scienter.

The discussion of these four points: c_om'plétes_ﬁ;cg?;-,analysi_s}(c}f liability inder § 226, and

{shows the University is liable,

‘Other issues

The University raises other issues which don’t seem directly relevant to ﬁdbiﬁty, The
argument focuses on § 226 (a)’s requirement of “acchIate”’statemgntsi 'bfecagse the Class”
negotiated pay is on a per course basis, and not hourly, stating hours on'the wage statément
would be inaccurate. University Brief at 7-9. The argument then invokes legislative intent to

support two closely related points: first, in support of the notion of aceuracy, and second, that the

-10-
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point of § 226 is not to make “mischief” or mislead, but to have transparency in reporting pay.

1d. at 7-8. Because instructors know exactly how they are paid,and that it is done on a per

course basis, the intent of the statute (transparency) is fulfilled.

I'take these in reverse order.

First, the fact that the Class knows he’w it'is paid. isﬁn?ievgﬂg Tassumie tost workers

|| know how theyare paid-- their rate for example, if not also the niumber-of hotirs they work a
1 week ora month, No authority suggests this moots the réquirements of § 226..Courts do not
conduct.a factual inquiry into whether an employee knows his rate.of pay before deciding his

|| wagg statement nust contain that figure.

S"ec{md s legislative intent (a }egal»_ﬁcﬁon atbest).can ﬁegigiﬁt,eres.tiilg-'bpt;ii‘slgﬁlﬁly*cmly in

| figuring ambiguous or otherwise problematic statutes. It starts with an‘identified ambiguous

word or phrase: The analysis then often looks at extrinsic.materials, such-as legislative reports,

debates, and so.on, which pertain to the wording issue.. ¥.g., Coburnv. Sievert,133-Cal. App.

4t1-1483, 1500 (2005). Here, the University’s argumient proceeds frory the unambiguous

: Aiénguage of the law, invokes intent, and then applies it'to obviatc the words of thestatute The

statute does not say that transparency is required: It saysthat tertain ihfmﬁxatioﬁ suich.as hours
and rate have to be on the - wage statement. Using legislative:intent to defeat the plain meaning of
a statute is dubious work. B.g., Bonome v. Cily of Riverside, 10 Cal. App: 5th 14,21 (2017);
Whaley v. Sony Computer Entm't Am., Inc., 121 Cal. App. 4th 479, 485 (2004).-

The two cases quoted by the University are not useful, because in those cases there was a
question of interpretation which does not existhere. Ward v. United dirlines, Inc., 9 Cal. Sth
732, at *9 (2020) (“geographic scope of the labor protection in section 226”); Soto v. Motel 6

Operating, L.P., 4 Cal. App. 5th 385, 390 (2016) (rejecting interpretation, contrary to statute’s
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wording, that “section 226 requires the monetary amount. of earned vacation pay to be listed on
each itemized wage statement”). The legislative intent which those twob‘ci)urtsfthough_tj,was_‘
pertinent doesn’t necessary apply in this case where we’re looking at a different language-and
‘different issues,® and where no-ambiguity has beerridentified.

‘Asan aside, I also-reject Gola’s legislative intent argument in‘support of the position that

California did not pass legislation which-if enacted would have made-adjunct facility members:

||ewempt employee, all in an effort to suggest they are, therefore; non-exempt. Gola:Brief at 10-11,

“All we can know for certain is that speculation about why.a later Congress:declined to adopt

mew legislation offers'a “particulatly dangerous” basis on which to test af iriterptetation of an

‘éxisting law a different and earlier Congress did adopt.” Bosfock vCZay[onCty, Georgia,

U:S.. ; 140 S.Ct. 1731, at #12 (2020).

Finally, we come to what may be at {he heart of the University’s position, which is that:

Uniivérsity Brief at 4:26 -5 (“Theré is no hourly rate of pay”); 8:18-20. Auy data in that box

1 would be inaccurate. Id. at 9. This argument by counsel tracks the satne fallacy Which guided his
18- |

client: that one may not enter a number of hours or rate on the wage statement if' the employee is

not coniracted to be paid by the hour. Philpett Decl. at e.g.,-§§ 107-108. But.all employees, nd

matter the basis of payment, and no matter. how their contracts are phrased, are entitled to the §

as matter of contract, by the piece, by the month, by commission, or other measure; no matter.

8 Here, for example, perhaps the legislative intent is that setting out the hourly rate is likely to'lead to fewer
violations of the state’s minimum wage laws. E.g., Magadia v. Wal-Mart Assocs., Inc.; 384 F. Supp. 3d 1058, 1086
(N.D. Cal. 2019) (“While amending § 226(a), the California Legislature found that “California employers are
‘chronic violators of wage and hour, safety, and tax laws.” ” California Assembly Committee on Labor &
Employment, Bill Analysis, A.B. 2509 (Steinberg), April 12, 2000. Given accurate wage information, employecs
would be more able to identify any violation of wage and hour laws, so California employers would be less likely to
attempt to cheat employees.™)

-12 -
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of contracts are improper.

The other way of understanding the University here is that it isniot possible to obtain the

data tosinsert into the statements. For exaraple, the Instructors do their “thinking” at various

V”;impc’)‘s‘(sibilitjn excusing compliance with the statute, no wage statement could be accurater it
‘would be a rare employee indeed who never thought constructively about work except it the
‘office or factory. There’sno authority cited inzsupgor,tiiof‘i;he-iimpossiﬁiiiiy’éé'fénse,; andno good
'evidenice of it. The University'does hot consider the feasibility of, for exattiple,asking fnstrictors
|10 tinck :'t}ieir tithe; of that the University might limit their work tireétoa spécific Aumber of
{/'hours-subject to-an increase (or decrease), which, as:it turns out; is eX&Ci}ygz{i{hatiithg Univérsity
does.? (See Letters of Appointment, Philpott Decl. §9 41,42, referring to-the:Handbook; which:
refers to'expected weekly hours of work, and the:ability of the instructorto:seek approval for.

‘mote time. Philpot Decl., Ex E at 6 § 2.7 (Handbook); Bx F —H (Lettets of Appoiritraent). '

There is a slightly di fferent way to phrase the "Uhi*lcr's;ity’s Position, whichisthat because

{fithe Class is paid by the course, and the University has thus not set an hourly-rate, there simply is

no “applicable” rate to put into the wage statements. The-argument would rély on § 226(a)’s.

‘requirement-to show “(9).all applicable hourly rates in effect during the pay period and.the

t

corresponding number of hours worked at each hourly rate:” (Bmphasis supplied.) In this

”

reading, “applicable” requires the existence of an actual hourly tate, and bécause the University

? The University’s tria} counsel provided a declaration, which might include either (or both) percipient or expert
testimony, to the effect that the hours were only an artifact of the Affordable Care Act, essentially fake numbers.
Decl. of M. Varian for Bench Trial No. 2, dated May 20, 2020 at 9§ 17 ff. Compare, CRPC Rule 3.7 (Lawyer as
Witness). Even so, the mechanism seems reasonable, which is to state numbers of hours and allow for modifications.
18 The University’s witness Mr. Philpott thought tracking time would reduce “morale and enthusiasm,” Philpott
Decl. § 98. Maybe. Every lawyer who's tracked time for his or her entire professional career in six-minute
increments will understand the testimony. IUs not evidence of impossibility, unfortunately.

13-
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didn’t set one, it doesn’t exist. There are two sorts of probleins with this reading. First, the logic

allows an employer easily to devise a compensation system which undermines the statute; if the

employer insists on paying by the week or other period,.or every time there’s a full moon, there-

would be under this logic no applicable hourly rate. This makes little sense. Conipare Skyline:
{\:Homes, Inc. v. Dep't of Indus. Relations, 165 Cztii:,App. 3d239, 249‘(i9§5)’,v(@:'al'cﬁlatiggﬁ‘zhomly
rate based on work week), disapproved of bnﬁsepar’azta groyiz'cf&,;,iZfz'_c:Ze‘;wazfer;Mar,izég W., Inc. v.
Bradshaw, 14 Cal. 4th 557 (1996). Secondly, § 226 was ameiided!{0.delere the constraint that:
lliéuﬂy’ rates had to. be reported only for hourly workers, and opened it up to arequirement that
-applied to- wage statement for anynon-exempt employee. 'Plainfiﬁ’l"szSi;pgfementaii-'ﬁ;igue‘st::fo‘r

Judicial Notice dated July 2, 2020, Ex. M, Legislative Consel’s Digest (AB2509)at p.18

These arguments from the University do not affect liability.

‘Statutory Damages
The unéhallenged evidence on damages calculation shows statutory d}im'agés are

$1,621,600. Kriegler Decl. §22.

PAGA
1. Liability

The University’s arguments against PAGA Iiab.ility are these: (1) The underlying § 226
violation has not been established; (2) The PAGA notice was insufficient, (3) Gola isnot
“aggrieved” because she did not look at her pay stubs (wage statements). The first issue is

disposed of above.

14-
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The notice was: sufficient. While Gola'sent a series of notice letiers to the Labor &
Workforce Development Ageney (LWDA), counsel clarified at the July 9 hearing that he relied
solely on the January 30, 2018 notice. Decl. A Cherniak, dated April 20, 2020, Ex. A at page 18.
The University says thatmotice does not-meet “specificity requirements,” in-that it just complains

the.adjunct-instructors are/not treated -as “piece:workers;? which is not the issue litigated here.

University:Brief at 15 It’s true the notice complains about the piece worker issue, but it.also’

expressly, and repeatedly; cites §226-and complains that the wage statements don’t show the:

hours worked or-the applicable rate; agd,.ippbvides-faétual.supggrt,- In fact, the University does

| not argue that the notice doesn’tsufficiently describe “facts and theories supporting the

violation,” Brown v. Ralphs Grotery Co., 28 Cal. App. 5th:824, 835 (2018). Rathet, the
University’s position: is that the additional claims ~the piece work issue—in effect voids the

LWDA notice as 0 other issues. I dn tinaware of authority foribe proposition that a PAGA:

plaintiff must prosecuté every. theory set-ut in'a notice; and i would bad policy, encouraging:
useless: E’éig_z%itim3 if'there were such authority. A-notice with more than one theory still allows.the
LWDA “to.decide whether to allocate scarce resources to an investigation” and “the employer to
submit a responise to the agency,” Williais v.Superior Court, 3 Cal. 5th'531, 546 (2017), And
that’s the point of the notice.

As 1o the third issue—whether Gola is*“aggrieved”—1I note that the term is defined by
law: an “aggrieved employe¢” means any person who was employed by the alleged violator and
against whom one or more of the alleged violations was committed. Williams v. Superior Court,
237 Cal. App. 4th 642, 649 (2015), quoting Lab. C. § 2699 (c). One can cite cases without end,
¢.g., Kim v. Reins Int't California, Inc.; 9 Cal. 5th 73, 82 (2020), but it won’t change what is, at

least in our context, a definition as straightforward as one could wish for. As noted above, the

-15-



o

S SV

1 Utiiversity’s notion that the pay stib has to be viewed before an employée could be the subject of
a violation conjures an element of the offense which is not in the statute, and whether she did or
ot is immaterial. Having found above that the University is liable to Gola (and the Class) for

violating §:226, it is impossible to me to also-find that she was not aggrieved.!t

\|2:  Penalties:

A. Parties” contentions

"The parties agree | have substantial discretionin imposing ,*p_enal:_'ti'es_i "The:ﬁrﬁfversviﬁy

arguesithe court’s discretion‘on assessing penalties should be“fully exercised”to‘inipose“only-
the-most minute of PAGA: penalties;” Univérsity. Brief at.18: The-reasons ate: the University-hiad
|| Banrier system which produces compliant wage statements; cornpensation wai the result of
Hhegotiations with the union; the University’s good-faith; there was n()mjury (eg, »G;éiaggroyesf
{|noloss: djf-iwfag;s); -and penalties-will reduce :funds:avai?l;ab}e:for education of the students.

Untyersity Brief 18:19..

‘There’s no evidence a penalty will affect students”educations, and it’s fiot self-evident,

TheUmversxty a:lAs‘o‘ i_i;;vol_ccs. the. g‘o,od works of'its students, -Universitﬁr Brief at’ 19-20; Idon’t

disputé this last point, but I 'put no more ‘weight on students’ good efforts than | would increase
penalties because students behaved badly.

Gola seeks 100% of the potential penalties, i.e. $3,634,900. Gola Briefat 27; B.- Krieg@&r_

Decl. dated April 17, 2020 at page 14). The University does not dispute this is the maximum

penalty. Gola notes the University has never thought about compliance with state law such 4s §

 Indeed, I would have expacted to see this argument set out in opposition to class certification, since it might pose
a serious individual issue, blocking certification, to determine whether every mermnber of a proposed class did or
didn’t view some or each of the paystubs. But the parties stipulated to certification, entailing an agrecment that there
are no such disqualifying individual issues.

-16-
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226,1.¢.; made no-serions-attempt to compiy with law; the University knows—at least now—that

oother universities understand their part time adjuncts.to be non-exempt; the penalty would

| represent less thian one half percent of total ‘assets; and other cases have awarded penalties in

about the’same amount as the statutory damages. Gola Brief'at 25 ff. To'this day, the' University

has made no move to-issue wage statements showing hours and rate..

B:  Authorities

Itis difficult to extractimuch guidance fromi the authorities, so I have taken the

opportunity: to examine the issnes at'some length.

I Basie rules
Jamto j_'@‘w}f‘oid an: awgrfd_"t_};_at is 'unjusfﬁfarhitrary,' oppressive, of confiscatory: Lab.C. §
2699(e) (2); CALIFORNIA CIVIL PRACTICE EMPLOYMENT LITIGATION § 5:3.50 (as of March 2020

Update), citing Carzinglon v. Starbucks Corp., 30 Cal. App. 5th 504 (2018); Leonora M.

| Schloss; Cari. A. Cohorn, “Assessing the:Amended Labor Code. Private Attorneys General Act,”

LA Law, 13, 16 (Februsy 2006). The point is to “punish and detér employer practices that'
violate, thefights?_gfyniuné*rcmsf’_eﬁiplOyeé_s;” Iskanianv. CLS Transportdtion Los Angeles; LLC,
59 Cal. 4th 348, 384 (2014)y see also Villacres vi ABM Indus. Inc., 189 Cal. App. 4th 562,581
(2010) (penalty “serves a public:interest similarto that.of other law enforcement statutes™). The.
Class here has by definition already been compensated by the award of statutory damages; the
PAGA:_penél‘ti'é:‘s”aré not imposed to b_e'neﬁt the employees, Lopez v. Friant & Assocs.; LLC, 15
Cal. App. 5th 773, 780 (2017), and in that sense at least the Class Has no interest in the amount
imposed.

2. Use of class action settlements

" Looking at settlements involving PAGA and class actions is useless. E.g., Magadia v.




o

(o 2N - - B N R -9

Wal-Majt Assocs., Jric.; 384 F. Supp. 3d 1058, 1101 (N.D. Cal. 2019). The parties in those

casés, specifically plaintiffs (defendants don’t care), have much incentive to-allocate funds to the
«class claims and not to ‘the PAGA claims, even-when the possibility-of substantial PAGA

penalties is wielded during negotiations to argue. for large settlements, because so much of the

PAGA penalties:go to the state. See genierally, Nordstrom Com, Cases, 186 Cal. App. 4th 576,

589 (2010) (zero'dollars:to PAGA pernialties); O'Connorv. Uber Techs,, Inc., 201 F. Supp. 3d

1110, 1134 (N:D: Gal: 2016); Cotter v I, Tric., 176 F- Stpp. 3d 930, 932,941 (N.D. Cak

2016); Matthew. 1. Goodman; *The Private Attorficy General Act: How to Manage:the

|| Unmanageable,”56 Sanfa Clara'L. Rév.413,440/(2016)..

Fébt(jré; may mclude the: déféndantgsz ability to' pay '(ﬁot raised -iiéréjg_ivﬁcthcr'thcré_ﬁave

|| been atteimpts to- Gorrect the violations before or aftet the'suit was filed (rict here); whethr there:

‘were prior complaints (apparently here there were not), and whether employees sufferedno

injury, at least in'the sense.of no fost wages (which is the case here considering solely the §.226

claim). Kenneth D). Sulzér, Robert A. Escalante, “Uncertain Waivers While California Courts

| Follow Tskcanian, Most Federal Coints Have Shaiply Criticized Its Preeiption Analysis.” .4,

Law. 20,24-26 (October2015), citing on the last issue Fleming v. Covidien Inc:; No, (OPX),
2011 WL. 7563047, at *4.(C:D. Cal. Aug. 12, 2011). Fleming thought it relevant that (as is:may
be true here) the defendant did not know it was violating the law, although unfike here the
defendant in Fleming “took prompt steps to correct all violations once notified.” Fleming issued
a penalty of just under 18% of the maximum. Carringtonv. Starbucks Corp., 30-Cal. App. Sth
504, 529 (2018) noted a reduction to 10%, apparently, based on “good faith attempts” to comply

with meal break obligations and because the court found the violations were minimal.

- 18-
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Another reason to discount 1s the fact that cmlﬁloyees can, from various sources
(including their own memory and records, if they cared to keep them), figure out the rate, even if

the wage statements are not compliant. E.g., dguirrev. Genesis Logistics, No.

SACV1200687FVSANX, 2013 WL 10936035,at *2 (C.D. Cal. Dec. 30, 2013), noting the

| [adverse factthap the-defendant there; like the one-here;, was still:not in compliance.

The penalties’ ﬁjay:bfc;«reduneci “for technical violatiohs that catise no injury,”™ andI should

assess if the “viblation was jiadvertént, " Raines ¥, Coastal Paé. Food Distribuiors, Jnc, 23 Cal:

App.’5th 667, 681 (2018). ‘One:court-considered the duplicative effect of statutory and PAGA
‘penalties: Aguirre v Genesis: Logistics; No. SACV1200687TTVSANK, 2013 WL 10936035 (€.D:

Cal. Dec: 30,2013).

4 Variance.in cases

Some courts.evaluaté penalties.as'a discount from the maximum, some compare the

penalties to.the other damages(e:g. statutory damages)-and consider the ratio, e.g. Magadia v.,

Wal-Mart Assocs., Jrc:, 384 F. Supp.3d 1058, 1101 (N.D: Cal. 2019). The cascs:vary widely:

As Magadia noted, there are'penalties of 30% of the maximum sought (where “deféndarits

attempted to comply with the law™), 28%, and 18%.(where defendants were not aware they were

violating the law-and took prompt steps to-correct.once nbﬁﬁe;:'d)h Magadia awarded 20% of the-
maximum, 384 F. Supp.:3d at 1104, and 36%, id. at 1100. A judge was affirmed in the award of
10% of the maxiirium pexalty, because there were*“good faith attempts’ to comply with meal
break obligations andﬁbecaus‘e; the court found the violét’iens were minimal.” Carringtori .
Starbucks Corp., 30 Cal. App. 5th 504, 529 (2018). Where there were very significant darnzges.
(over $45 million), a different judge awarded 75% of the requested penalties. Bernstein v. Virgin

Am., Inc., 365 F. Supp. 3d 980, 991, 992 (N.D. Cal. 2019) (appeal filed). In Thurman v.

-19-
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Bayshore Transit Mgmi., Inc.; 203 Cal: App-4th1112, 1136 (20 1.2),' disapproved.of on separate
issue by ZB, N.A. v, Su_p,ez:z‘or Couri; 8:Cal. 518 175 (2019), thé maximum was apparently reduced
by 30 percent, Le,, it seemed to impose 70% of the maximum. 1d. at 1135. There was a twistin
Aguirre v. Genesis Logistics, No. SACV1200687IVSANX, 2013 WL 10936035 (C.D: Cal. Dec.
30, 2013). The underlying statutory award was $441,000: Id. at ¥2. The maximum PAGA
penalties were-$1.8 million. I¢i The'court appears to have imposed penalties of $500,000—over
100% of the statutory penalties—and threatened.up to another $500,000 if the defendant did not
come into "comp;liance’ihx’t;he, future. Id. at *3.

Ti-each of thesercases thie selection of a'specific percentage of thesmaximum penalty may
be arbitrary, but despite that, as a Whole they providea range--onemight say they create 2
market—of 10% t0:100%.

5. Threeapproaches

As'noted, some cases adjust the percentage of the maximum PAGA penalties (which is
the direct staiutoriiy. pr’e‘j_s,cri‘tﬁed;préceiinré)% otheis evaluate the propriety of the absolute number
of dollars awarded, and others review the i*ati‘csjb‘f‘ PAGA pendltics to damages (statutory or
a;ctual)."f 1:13 three appréachjes are ;comp;tltible,'.and some cases at least note mere than one, even if
they do-not relyon all of them. |

The approaches. suggest this framework to evaluate PAGA penalties:

1. Absolute dollars. We inay.coimpare the absolute dollars of the penaliy to the
wealth or ability to pay of the'defég§aﬁf"tb avoid an “oppressive, or confiscatory” award. Lab. C.
§ 2699(e) (i). That’s what we do in punitive damages cases, and these can provide insight. For
example, they tend to look not at gross, but net, assets., “[Tlhe purpose of punitive damages is

not served by financially destroying a defendant. The purpose is to deter, not o destroy.”
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Bankhead v. ArvinMeritor, lric., 205‘1(}\&1‘; App. 4th 68, 78 (2012) (internal quotes rémoved). And

on the other hand, “obviously, the function of deterrence ... ‘will not be served if the ’wéalth_of

the defendant allows him-to.absorb the-award with little or no discomfort.” 1d. (internal quotes
removed); Baxterv. Peterson; 150-Cal. App:4th 673; 680 (2007). See e.g., Little v. Stuyvesant
| Life ns, Co., 67 Cal. App: 31451, 469 (1977) (“reasonable relationship to the net assets”). T

don’t know what the UniiVersiiy’s nét assots are (Gola arguds from its “total assets,” Gola Briefat

4:20; 28:14), see Philpott Trial Testirony/ Decl. dated May 19, 2020 at § 24 and Ex. A atp.69:
(2018 budget of $457 million, tuition‘income: of $410 million, plus additional “tuition budget™),
and tota} assets atound’$1 billion (Ex A-at:65). The-endowment provides substantial assistance to

‘the operating budget. Id; atp:66. Tn any:event, the: University-has riot claimed that the PAGA

- penalties would be'in this sense confiscatory: 61 oppressive; so there is no further need to discuss

this approach.

2. The ratio of damages (actual ‘or statutory) to the PAGA: penalties. Thismay be
evaluated as a court determines:if a:penalty s “unjust™ or “arbitrary”. It is a proportionality
analysis, and afsimilar‘opefaﬁ,bn (}aﬁh@u@;&_#iiﬁ a very different set of accepted ratios) is
undertaken in pumﬁvedamages cases: E.g.Simon v. San Paolo U.S. Holding Co.,35 Cal. 4th
1159, 1183 (2005). A number of courts have approved penalties.of 100% of the damages. E.g.,
Magadia v. Wal-Mart Assocs., Inc;, 384 F. Supp. 3d'1058, 1100 (N.. Cal, 201 9), cf,, Aguirre v.
Genesis Logistics, No. SACV1200687JVSANX, 2013 WL 10936035 (C.D. Cal. Dec. 30, 2013)
(apparently in excess.of iii 00% of damages). In some cases, there do not seem to have been any
statutory or actual damages, so thistype of calenlation was not available. E.g., Carringion v.
Starbucks Corp., 30 Cal.-App. 5th 504, 517 (2018); Jordan v. NCI Grp., Inc., No..

EDCV161701JVSSPX, 2018 WL 1409590, at *3 (C.D. Cal. Jan. 5, 2018). Generally, courts do
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not seem to rely on the ratio approach, even when it is mentioned..
3. The “unjust” statutory. test of Lab. C. § 2699(¢) (2):seems to be best handled in the

context of assessing the percentage of maximum_p_enaﬁyito award. 'L do so below.. L'have noted a-

~s‘pectrum of 10%-100%.

6. Purishment & betem‘enc‘g
I am to focus on punishment and deterrence, according to-Iskanian..

‘Punishment is, I assume, proportional 1o-the two:related facets of culpability: severity of

the offense and the defendant’s scienter. Here; we have a failure to report numbers the:Class

itself could determine in some way, andno delay or chedting on wages; and'no-evidence that the:

| wage statementissuerwas in-aid‘of such:a scheme. PAGA penalties rise rapidly with the nuriiber

of employees affected; even when the ¢mployer lias in effect madea single decision'to e.g. léave
out a pumber. from the Wage statement. That is understandable in the sense that many employees:
are affected, but the high penalties are:not'necessarily proportionate to. the: culpability-of the
employer, 2

The scienter is moderate; worse than innocent error, better than deliberaté. 1 conclude
ﬂ}%ﬁ punishment _go'risidpmﬁgﬂé warrant a penalty af the lower end of the spectrum,

Detsrrenceis a.more delicate issue, and our eo;:zlmonsense notions of what it takes to.
deter either this University (specific deterrence), or others considering the penalties imposed
(general deterrence), are. not reliable guides. David A. Dana, “Rethinking the Puzzle of
Escalating Penalties for Repeat Ofi’ehdérs-,” 110 Yele 1.J-733, 735 (2001); Eric Rasmusen,

“How Optimal Penalties Charige with the Amount of Harm,” 15 fiat’] Rev. L. & Econ. 101 (1995)

12 E.g., assuming “the PAGA penalty of $200 per week is triggered; for one employee, a potential recovery of more
than $40,000 would amount; this sum is-then multiplied by 10,000 employeces, and, the employer now faces a
litigation risk of 3400 million.” Matthew J. Goodman, “The Private Attorney General Act: How to Manage the
Unmanageable,” 56 Santa Clara L. Rev. 413, 440 (2016) (note omitted).
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(correlation of penalties and harm, which seems & matter of common sense, is often not correct).
For example, it is unwise to presume that the maximum penalty should be exacted to secure.
maimum deterrence, as obvious.as that might seem, because there are costs to.over-deterrence.
‘Those costs include:
> an equivalénce of the culpability of trivial'”and serious offenses, where the message'is
that e.g., murdet is'the'sameas j ay'wa'lvkiﬁg;ﬁ;&yhiéh 'kvidgigly?:_skaws; the:moral weight of
court judgments;.
s encouraging the approach-of ‘might as -wei’l..‘belﬁuﬁgﬁfér a sheep as lamb’ whete
employers miay calculats that the'great benefits of serious offerises (sieh'as .g, outright
‘wage th__eft‘:orﬂ denyingyall breaks).are:worth it if they are’ff(o,-map asiserious consequences
of more minor offénses with féwer benefits tothe employer:
o resotrces are misallocated ir'itf-'a&IéaSt’;th":Way‘s‘i’-»

o plaintiffs and their laywyets have the same econoniic incentive t6 prosecute trivial
offenses as serions'offenses; and‘s’ow?iﬂ‘ﬁét pursug-as-often the more:serious:
offenses such as (in the employment context) outright wage theft; 5 nor will they
spend as much; if'any, resources distinguishing between trivial and serions
offenses; and’

o employers wishing to: Cgmp}yi'wjﬂl law and faced ‘with serious conseéquences for
more trivial offenses may sperd as matiy resources guarding against those as they

do the more serious,offénses, and where employers’ resources are limited—and

12 { use the word “trivial” and “minor” only a3 a thetofical dévices to contrast more serious offenses; I do not mean
technical or other violations including thosé at stake in this case are actally trivial.

¥ See e.g., Peter D. Nestor, Comment, “When the Price Ts Too High: Rethinking China's Deterrence Strategy for
Robbery,” 16 Pac. Rim L & Pol'y J. 525 (2007), available at: htips://digitalcommons.law uw.cdu/wilj/vol 16/iss2/9
(failures of China’s death penalty and mass executions for robbery as well as more serious crimes such as murder).
15 On wage theft, see e.g., Jennifer I. Lee, Annie Smith, “Regulating Wage Theft,” 94 Wash. L. Rev. 759 (2019);
Jeremy Blasi, “Using Compliance Transparency-to Combat Wage Theft,” 20 Geo. J. on Poverty L. & Pol'y 95, 96
{2012).




they always ate—this can result in fewer resources to guard against serious
offenses;

® inthe context of PAGA, high PAGA penalties may confusingly: skew class actions'
setilements in cases with both types of claiims; as discussed above, and may result in the

LWDA getting far less than it should;

e asstakesrise ina,g:ase,i,i;.,e:,,Whé;refveryzf}ﬁlghpenalﬁ,e_s-‘are av_ailabie,:the;parties--wil{s_ge_ndﬁ
more on litigation, and courts; under-doctrines of proportionality, will permit high
spending on discovery;'® this may be a misallocation of resources (of the parties and-the:
courts) wheri the subject ratter of the suit is'a relatively trivial ‘offense. The impact ofi
plaintiffs is not however the'same as it is on defendants, because while defendants lose
100% of the penalties.they pay, plaintiffs-only get 25%. Eig., dtempa.v..Pedrazzani, 27
Cal. App. 5th 809, 828 (2018):

For these redsons, we should beas alert to over-deterrence asunider deterrérice.

Typically, effective detgnence, is a,fﬁ';_mcti‘on of either @)f.'lowipenailty&high-cnforcément- or (b)

high-penalty-low-enforcerient §cherfiss. Michaél W Carroll, “When Congréss Just Says No:

Deterrenice Theory and the Inadequate Enforceinent of the Federal Election Campaign Act,” 84

Geo. L.J. 551, 566 (1996). R@seare}i from-other areas such as criminal penalties suggests that the
severity of punishment is.not as reliable-a deterrence as-certainly of punishment; to be more
precise, the “certdinty of apprehension” is'a far 'n1;0r6 powerful deterrent. Daniel S. Nagin,
“Deterrence in the Twe‘n'ty'-'F irst Century,” 42 Crime & Just. 199 ('2013‘). This seems to suggest,
again, that 2 low-penalty-high-enforcement scheme works. This is confirmed by other studiés of

corporate compliance:

B E g, Weil & Brown, et al., CALIFORNIA PRACTICE GUIDE: CIVIL PROCEDURE BEFORE TRIAL ¥ 8:74.1 (Rutter:
2020); Fed. R. Civ, . 26(b)(2)(C); Craig B. Shaffer, “The ‘Burdens’ of Applying Proportionality,” 16 Sedona Conf.
J. 535,123 n.36 (2015).

24
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We find partial support for the certamtv_of detection as a predictor of both self-reported and
officially recorded comphance but. no support for the certainty-or severity of sanctioning. The
narrow range of sanctions available in the particular regulatory, domain studied (regulation of
nursing home quality) has enabled a fuller specification than was possible in previous studies
of an expected utility model for-all available sanctions. Managers' expected corporate
disutility from all sanctions fails'to explain comphanc& Deterrence does not-work
significantly more effectively:for chief executives (a)of. for—prof it versus:nonprofit
organizations, (b) who-are ownets conipared wi "}hose who ate not ownets, (&) who say theyA
think about sanctions more (sanction salience ,(d) who.may better fit the rational choice:

© model in that they-are low on‘emdtionality, (¢) ‘who havea weaker belieFin the law. Noris
deterrenice mote effective when ¢ompliance ¢ostsare low:

John Braithwaite'ét al., “Testingan Expected Utility Model of Corporite Deteirence,” 25 Law &

Soc'y Rev. 7 (1991) (emphasis:supplied); Secralso id. af 35-36. Sce ez, Alex Raskolnikov,

“Crime-and Punishment-in Taxation; Deceit; Deterrence; and the Self-Adjusting Penalty,” 106

Colim. L. Rev. 569 (2006)(“likelibiood of detection” corelating with: deterrence)..

Given the qui tam nature of the PAGA action, together with the availability of attormey
fees and statutory daimages, we have 4 hlgh enforcement schcme _This siiggests a-lower perialty
schéme is probably’ sufﬂclent to deter 17 ‘Falso note that i in this specific case; based on the patent:
absence of hours.and rates.on the wage statements, the likelihood.of detection i8 very high (as-
opposed to other sorts of cases, such as:wage theft, where it can be difficult to discover. the
offense).

The University has pointed mé to the fict that it is an éducational, nonprofit institution.
The nghts ;r)f the employees and need for enforcement, of course, are exactly the same as they

are-in any other context. The Universily doesnot point me to any authority on California’s

71 niote one court’s view that ‘Bl 50,000 is a “substantial-penalty™ and “has a substantial deterrent effect on NCI and
other California employers.” Jordanv. NCT Grp., inc., No. EDCV161701JVSSPX, 2018 WL 1409590, at *3 (C.D.
Cal. Jan, 5, 2018). Nothing excépt PAGA penalties was awarded jn this PAGA settlernent, the sim was some
undisclosed % of the maximum but clearly under 33%, and it is not apparent why the court thought this sum had a
dsterrent effect. The sum was awarded in 4 case with allégations far more serious than those here, i.c., “(1) failure to
provide meal periods; (2) failure to provide rest periods; (3) failure to issue itemized wage staternents; (4) failure to
pay wages due and payable twice each calendar month; (5) failure to pay wages due upon demand; (6) failure to
issue notice of pay; and (7) failure to pay wages due npon termination.” However, all of the employee portion of the
penalties (1.e., 25%) went to one person, the plaintiff, suggesting only one person was aggrieved.
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policy regarding penalties-and nonprofits. T have found some vague support for the notion that

‘penalties which would impact othem'might'.'for that reason be reduced. Cf, Notrica v. State

Comp. Ins: Fund, 70 Cal. App. 4th 911, 952 {1999) (punitive damages); Daniel:A. Barfield,
“Notes,” 29 Val. U. L. Rev. 1193, 1222:(1995) (noting rationale that penalties.could affect
innocent donofs to noni-profits). Bit Talso:see argiiments that some honprofits may be more ift

need of constraints and detetrence than for-profit comipanies: (which'may have better oversight).

E.g., DeniscPing Lee, “Fhe Biginess, Jii&ig’_txife_‘nt Rule: Should It Protect Nonprofit Directors?,”

103 Colum: L. Rev: 925,935 (2003)
Finally; tworotherfactors.

First, we:want a penalty that éxceeds the costof compliatice. Here, that is difficult tg

‘evaluate: the cost seems to'be tracking tinie, and we doii’t kiiow what that dost is; it might not be:

much, as-the University already:has the computer systems needed, and- might for example just

tell instruetors to; track their time. But there:is insufficient evidence for:me to consider this:.

The last factor cau’be ‘gﬁjtgrﬁﬁcaht‘;“ﬁuf it'too is not the subject of anything in the record.
This is the rolé of competing norims. Corporate decision fiiakers may bé‘ motivated by quaiterly
profits and advancement; not-for-profit officers may .‘,iaemo‘tyivat_ed by varioiis factors, and
officers all stripes may be-motivated by reputational interests such-as efficiency, and saving.
money including low legal c_ompli’aﬁg’e costs, and so on. See generally, Jodi L. Short,
“Competing Normative Frameworks-and the Limits of Deterrence Theory: Comments on Baker
and Griffith's Ensuring Corporate Misconduet,” 38 Law & Soc. Inguiry 493, 504 (2013). But, as

I say, there’s niothing in the record to assist me in deciding how much of a penalty 1 must impose

-26-
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to overcome competing norms. '
C. Calculations

The mandate to inipose a just’ penalty I take as a directive that I evaluate punishment

and deterrence; and the mandate notto'be “arbitrary” is a directive to tailor the penalty to the

facts of this case and havea reasonable basis for the adjustment that I make.

_- G’gnez‘qZ,Rélgzakks;dn;t?ig’g‘ University’s.role. While the University had 2 good faith.

argument, it1s more: akin fo réckless ignorance.of the law: the University séemed to.think that if

the Union did not taise:a fuss, and the University”s-practices were consistent with its view.of
federal law; there wasnothing to-worry about. This is reckless. The defendantisnota small:
business suffering financial orotherimpediments in obtaining legal advice. But the University
did not act Wwith malice, or with an ulterior motive of cheating the Class; the Cliss did not suffe

“fees—substantial:additional PAGA. penalties in the rangeof $3.5 million won’t itapsse

materially more punishment and:deterrence than would lesser penalties. But I note that the
anticipated cost of siit, even after it wais filed'and the University was familiar vith Gola’s
theory, was insufficient to deterthe University: as I'say, it has still not issued compliant wage
statements.

Punishment, Moral culpability: this is low. There was no ‘harm’ in the sense of lost
breaks or wages; or delayed compensation; there were no prior complaints; the Union was

satisfied with the status quo, as far as we can tell; the Class could figure out the time and rate

8 These last two factors, and perhaps some of the others, are difficult to ascerlain and so likely would incur
substantial discovery and other litigation costs to determine. It can be more efficient to gloss over some factors in
favor of a rougher justice than to seek disproportionally cosily precision.
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from a variety of sources (stuch as their memories and records if they wished to keep them), éven
if not from'the-wage statements.. Scienter: this is low, or. moderate: it is either reckless, which is
my view, or at Jeast negligent, The University-did not act in‘aid of scheme to injure the Class.

Reviewing other cases imposing penalties, the punishment interests here could warrant:

‘something in-the-area of 10-30% of the maximum penalty:

Deterrenice. In‘this particular case it is difficult t6 know what would have deterred the

University (specific deterrence), as:the University didn’t think'it had violated.§ 226; and as faras.

1 can tell, still doesn’t. One ;g;:anno’ifd'_ét’er‘wif}ﬁl.any-kin_d.of a fine a driver who thinks she’s

driving below:the'speed limit. Buta penalty here'will Hielp the-University think:through what I
have termed the fallagy atheart of its approach; which is to believe that only people who dre
contracted to be, paid on an hourly basis are entitled to wage statements in full compliance With
-§226 (a).. General deterreiice is obvigusly "~f;1rthéfed,by,gt}genaﬁy. Given a scheme ofhigh
enforcement, already encouraged by attomeys™ fees awards:and statatory damages, and with the
specific type-of patent viclationwe have here, a lower penalty is warranted. by these deterrence
considerations.

1 conclude that a penalty of 15% of the maximum, which is $545,235.00, is the

appropriate penalty.

Conclusion

The University is liable for Labor Code § 226 violations, and must pay statutory damages
of $1,621,600.00 for the period March 15, 2017 through and including January 3, 2020. PAGA
penalties for the period March 15, 2017 through and including January 3, 2020 are an additional

$545,235.00.
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Dated: August:10,2020 . &

Plaintiffs” counsel should promptly prepate a proposed judgment, reflécting rulings of the

court on each claim (and the proper-allocation.of vpcnalﬁc:s,_l'g_)' present it to defense counsel

~allowing: ﬁve;'days for: comment‘,j:make‘suehimodiﬁcsitibns as.seem reasonable; and present the '

result to me together with any views fromthe University which Gola’s counsel did not.adopt.

Tisuggest the parties:seekeagreenfient on: costs and fees before fling motions for those:

sums..

" Curtis B.A. Kaniow
Judge Of The Superior Court

9 8ee e.g., Moorer v. Noble L.A. Events, Inc., 32 Cal. App. 5th 736, 742 (2019); M. Chin, et al., CALIFORNIA
PRACTICE GUIDE: EMPLOYMENT LITIGATION § 17:760 (Rutier: 2019).
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SUPERIOR COURT OF CALIEORNIA.

COUNTY OF SAN FRANCISCO

KELLY GOLA, ETAL. | CaseNo: cGC~18:365018
| Plaintiff,
v | Judgment
UNIVERSITY OF SAN FRANCISCO, |
Deferidant.

“The Court conducted a bench trial on Plaintiff Kelly Gola’s Second and Fifth Causes of

Action‘in her operative First Amended Complaint; alleging violations.of Galifornia Labor Code §

11226(a) and - (¢):and the Private Attorneys General Aot (Labor Code § 2698 et'seq.) based on the

alleged violations of Labor Code §226(a). Pfior to those proceedings, the Court conducted a

‘bifiircated bench trial on Defendant s claim, thaf-various of Plaintiff's causes.of action were

{1 barred by federal pre-emption.

Plaintiff Kelly Gola, the Class and Aggrieved Employees were represented by Julian
Hamimond, Polina Brandler, and Ari Cherrifak of HaminondLaw, P.C., and Morris J. Baller; Of
Counsel to Goldstein, Borgen, Dardarian & Ho. Defendant University of San Francisco was
represented by Michael J. Vartain and Kathryn Burke of Vartain Law Group, P.C.

“The Court now enters this judgment:

I. That Plaintiff Kelly Gola and the Class, as defined in the Amended Stipulation and Order
for Class Certification, dated January 9, 2020, have judgment on her Second Cause of Action

against Defendant University of San Francisco in the sum of §1,621,600.00 for statutory
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penalties Tor'the Labor Code § 226(e) violations Yor the period of March 15, 2017 through

J:;mumy'f&,;2()20.l

2. “That Plaintiff Kelly Gola, members of the Class, and the Aggﬁ'eved Employees, as

| definedin Plaintiff’s PAGA Notice dated January 30, 2018, have:judgment on her Fifth-Cause of
‘Action, to the extent based on the violations alleged in her Second Causé of Action, against

| Défendant University of San Francisco i the suin o£ §545,235.00 for PAGA penalties pursuant
i;'t(), Labor. Code. § 2699@(_2)-er the period ofJ anua_xy:BO,;’20ﬁ17"thr0ug'h.J anua:;y-}, 2020. Ofthis
-amonnt, 75%.or $408,926.25 shall be paid to the California:Labor. Workforce and Development
‘Agemzy: {LWDAY; and 25% ot $136,308:75 shiall be paid to Plaintiff Kelly Golaras an‘aggrieved

employee-and the other Aggrieved Exnployees; pro rata based ori:the number of pay: periods

worked between January 30; 2017 and Jannary:3, 2020.

3. “That Defendant University of San Francisco: have;judgmenit- agaihs_t:Pla’inifﬂ'_ on her First

Causerof Action:

|4 ThatDefendant University of San Francisco have judgmentagainst Plainitiff on her

‘Third Cause’of Action.

5. That Defendant University of San Francisco have judgment against Plaintiff on her
Fourth Cause of Action to the extent it is based:on violations alleged in her First and Third
Causes of Action, pursnant to the Ruling entered March 8,2019.

6. That Defendant University of S8an Francisco have_:j‘udgment»against'Plainﬁff on her

Fifth Cause of Action to the extent it is based on violations alleged in her First and Third Causes

of Action, pursnant to the Ruling entered March 8, 2019.

! The Statement of Decision contains an error; the correct dates are in this Judgment.

'
(]
1



Dated: Angst20,:2020

7. That Defendant University of San Francisco have judgmerit against Plaintif’s Fourth

1 Cause of Action o the extent it is based on the violations alleged in her Second Cause of Action,

as Plaintiff abandoned the claim.

8. ThatPlaintiff Kelly Gola, as the prevailing party shallrecover from Defendant
Uriiversity of San Prancisco statutory costs-in the amount of §__ by Merngranduin‘of Costs, and
| reasonable:attoreys” fees and-costs in the.amouints § by further proceedings as:specified in

‘the Statement of Decision filed on August 10, 2020. These costs and ‘attorneys’ fees, when

determined, shall be incorporated into. an amended judgment..

Curtis E.A. Karnow
Judge of the Supetior Court
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CASE NAME:
Beck v. University of San Francisco
CIVIL CASE COVER SHEET Complex Case Designation CASE NUMBER.
Unlimited [ ] Limited ) L1
(Amount (Amount D Counter [::] Joinder —
demanded demanded is Filed with first appearance by defendant ‘
exceeds $25,000)  $25,000 or less) (Cal. Rules of Court, rule 3.402) DEPT:

Iitems 1-6 below must be completed (see instructions on page 2).
1. Check one box below for the case type that best describes this case:

Auto Tort Contract Provisionally Complex Civil Litigation
; Auto (22) [:] Breach of contract/warranty {(06) (Cal. Rules of Court, rules 3.400-3.403)
1 Uninsured motorist (46) El Rule 3.740 collections (09) [:] Antitrust/Trade regulation (03}
Other PI/PD/WD (Personal Injury/Property Other collections (09) [:! Construction defect (10)

]
Damage/Wrongful Death) Tort D
D

Insurance coverage (18) D Mass tort (40)

Asbestos (04) Other contract (37) [ ] securites litigation (28)

Product liability (24) Real Property l:] Environmental{Toxic tort {30)
L_| Medical malpractice (45) [:j Eminent domain/Inverse L1 insurance coverage claims arising from the
[ other PvPDWD (23) condemnation (14} above listed provisionally complex case

Ej Wi ful it 33 types (41)

Non-PI/PD/WD (Other) Tort Wrongful eviction (33)
|:| Business tortfunfair business practice \07) [ otner real property (26) Enforcement of Judgment
[ e rights (08) Unlawful Detainer [ Entorcement of judgment (20}
[_] pefamation (13) - L] commercial @1 Miscellaneous Civil Complaint
D Fraud (16) D Residential (32) L:l RICO (27)
L] inellectual property (19) ] brugs (38) L1 other complaint (not specified above) (42)
L] Professional negligence (25) Judicial Review Miscellaneous Civil Petition
[ Other non-PIPDAMWD.tort (35) Asset forfeiture (05)

Partnership and corporate governance {21}

Employment [:] Other petition (not specified above) (43)

Petition re: arbitration award (11}
Wrongful termination (36) Writ of mandate (02}
Other employment (15) Other judicial review (39)
2. This case is D isnot  complex under rule 3.400 of the California Rules of Court. If the case is complex, mark the
factors requiring exceptional judicial management:

HNN

a. D Large number of separately represented parties d. - Large number of withesses
“b. Extensive motion practice raising difficult or novel  e. [:l Coordination with related actions pendmg in one or more courts
issues that will be time-consuming 1o resolve in other counties, states oL co
c. Substantial amount of documentary evidence 1. [« ] substantial postjudgy] # j@@
;\b\.;_, . ge

3. Remedies sought (check alf that apply): a. - monetary  b. - nonmanetary; declarat inj

4. Number of causes of action (specify): Six {6) The Related Action styled as Gola v. University & Bty

San Francisco Superior Cnty. Ci.) was assigned to, tried and decxded b Hon Curtis Karnow
5. Thiscase [«Jis [_Jisnot aclassaciion suit P ¥ Gt gnect y

6. |If there are any known related cases, file and serve a notice of related case. (You may use form CM-015.)

Date: January 4, 2021
Julian Hammond } ol-

{TYPE OR PRINT NAME) T {SIGNATURE CF PARTY OR ATTORNEY FOR PARTY}
NOTICE
e Plaintiff must file this cover sheet with the first paper filed in the action or proceeding (except small claims cases or cases filed
under the Probate Code, Family Code, or Welfare and Instititions Code). (Cal. Rules of Court, rule 3.220.) Failure to file may result
in sanctions.
° File this cover sheet in addition to any cover sheet required by local court rule.
¢ [f this case is complex under rule 3.400 et seq. of the California Rules of Court, you must serve a copy of this cover sheet on all
other parties to the action or proceeding.

e Unless this is a collections case under rule 3.740 or a complex case, this cover sheet will be used for statistical purposes only
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INSTRUCTIONS ON HOW TO COMPLETE THE COVER SHEET CM-010
To Plaintiffs and Others Filing First Papers. If you are filing a first paper (for example, a complaint) in a civil case, you must
complete and file, along with your first paper, the Givil Case Gover Sheet contained on page 1. This information will be used to compile
statistics about the types and numbers of cases filed. You must complete items 1 through 6 on the sheet. initermn 1, you must check
one box for the case type that best describes the case. If the case fits both a general and a more specific type of case listed in item 1,
check the more specific one. If the case has multiple causes of action, check the box that best indicates the primary cause of action.
To assist you in completing the sheet, examples of the cases that belong Under each case type in item 1 are provided below. A cover
-sheet must be filed only with your initial paper. Failure to file a cover sheet with the first paper filed in a civil case may subject a party,
its counsel, or both to sanctions under rules 2.30 and 3.220 of the California Rules of Court.
To Parties in Rule 3.740 Collections Cases. A "collections case” underrule 3.740 is defined as an action for recovery of money owed
in a sum stated to be certain that is not more than $25,000, exclusive of interest and attarney's fees, arising from a transaction in which

property, services, or money was acquired on credit. A collections case does not include an action-seeking the following: (1) tort
damages, 2) punitive damages, (8) recovery of real property, (4).recovery of personal property, or'(5) a prejudgment writ of.
attachment. The identification of a case as a rule 3.740 collections case on this form means that it will be exempt from the general
time-for-service requirements and case management rules, unless a defendant files.a responsive pleading.. A rule 3.740 collections

-case will be subject to the requirements for service and obtaining a judgment in tule 3.740.

To Parties in Complex Cases. In domplex cases only, parties must also use the Civil Case Gover Sheet to designate whether the
-case is complex. If a plaintiff believes the case is complex under fule 3.400 of the California Rules of Court; this must be indicated by
completing the appropriate boxes in items 1 and 2, lfa plaintiff designates a case-as complex, the cover shieet must be ‘served with the
complaint on all parties to the action. A defendant may file and sérve no later thanthe time of its first appearance a joinder in the
plaintiffs designation, a counter-designation that the case is not complex, or, if the plaintiff has made: no designation, a designation that

the-case is complex.
Auto.Tort -
Auto (22)-Personal anury/Property
Damage/Wrongful Death
Uninsured Motorist (46) (if the
case involves an uninsured
motorist claim subject t6
arbifration, check this item
instead of Auto) :
Other PUPD/WD (Personal Injury/
Property Damage/iNrosigful Death)
Tort
Asbestos (04)
Asbestos Property. Damage
Asbestos Personal Injury/
Wrongfui Death
Product Liability (not asbestos or
tox:a/enwronmental) (24).
Medical Malpractice (45)
Medical Malpractice~
Physicians & Surgeons
Other Professional Health Care
Malpractice
Other PIFPD/WD (23)
Premises Liability (e.g., slip
and falf)
Intentional Bodily Injury/PD/MWD
{e.g., assault, vandalism)
Intentional Infliction of
Emotional Distress
Negligent Infliction of
Emotional Distress
Gther PIYPDWD
Non-PYPDIWD {Other) Tort
Business Tort/Unfair Business
Practice (07)

. Civil Rights (g.g., discriminatiors;
false arrest) (not civil
harassment) (08) ’

Defamation (e.g., slander, hbel)
(13)
Fraud (18)
Intellectual Property (19)
Professional Negligence (25)
Legal Malpractice
Other Professional Malpractice
(nat medical or legal)
Other Mon-PI/PDMD Tort (35)
Employment
Wrongfui Termination (36)
Other Employment (15)

CASE TYPES AND EXAMPLES
Contract

Breach of Contract/Warranty (06) .

Breach of Rental/Lease )
Contract (not unfawful detainer

or wrongful eviction)

Contract/Warranty Breach-Seller
Plaintiff (riot fraud or negligerice)

Negligent Breach of Contract/
Warranty

Other Breach of ContractWarranty

Collections (é.g., money owed, open

" book accounts) (09):

Collection Case—Seller Plaintiff
Other Promissory Note/Colleclions
Case

Insurance Coverage (not provisinally
comp/ex) {18)

Auto Subrogation
Other Coverage

Other Contract (37)
Confractual Fraud
Other Contract Dispute

Real Property

Eminent Pomain/inverse
Condemnation- (14)

Wrangful Eviction (33)

Other Real Property (e.g., quiet title).(26)
Writ-of Possession of Real Property
Mortgage Foreclosure:

Quiet Title
Other Real Property (nof eminent
domain, landlorditenant, or
foreciosure)

Unlawful Detainer

Commercial (31)

Residential (32)

Drugs (38) (if the case involves illegal

drugs, check this item; otherwise,

report as Commercial or Residential)
Judicial Review

Asset Forfeiture (05)

Petition Re: Arbitration Award (11)

Writ of Mandate (02)
Writ-Adrministrative Mandamus
Writ-Mandamus on Limited Court

Case Matter
Writ-Other Limited Court Case
Review

Other Judicial Review (39)

Review of Health Officer Order

Notice of Appeal-labor
Commissioner Appeals

Provisionally Complex Civil Litigation {Cal.
Rules of Court-Rules 3.400-3.403)

Antitrust/Trade Regulation (03)
Construction Defect (10)
Claims Involvirig Mass Tort (40)
Securities Litigation (28)
Environmental/Toxic Tort (30)
Insurance:Coverage Claims
(arising from provisionally complex
case lype listed above) (41)

Enforcement of Judgment

Enforcement of Judgment (20)
Abstract of Judgment (Out of
County)
Conlession of Judgment (non-
‘domestic relations)
Sister State- Judgient
Administrative Agency Award
{not unpaid taxes)
Petition/Certification of Entry of
Judgment on Unpaid Taxes
Other. Enforcement of Judgment
Case

Wiscellansous Civil Complaint

RICO (27)
‘Other Comiplaint (not specified
above) (42)
Declaratory Relief Only
Injunctive Relief Only (non-
‘harassment)
Mechanics Lien
Other-Commercial Complaint
Case (non-tort/non-complex)
-Other Civil Complaint
(non-tor¥non-complex)

Riscellaneous Civil Petition

Partnership and Corporate

-Governance (21)
Other Petition (nof specified
above) (43)

Civil Harassment

Workplace Violence

Elder/Dependent Aduit
Abuse

Election Contest

Petition for Name Change

Petition for Relief From Late
Claim

Other Civil Petition

CM-010 [Rev. July 1,2007]
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San Francisco County Suoeror C

MAR 3 - 2021

CLEZKLS F'ﬁ GOURT
BY: Daputy ark
SUPERIOR COURT OF CALIFORNIA

COUNTY OF SAN FRANCISCO

KELLY GOLA, individually and on behalf of Case No. CGC-18-565018
all others similarly situated,

Plaintiff. fRropesed] Amended Judgment
| Nunc Pro Tunc (Amending Judgment Entered
Vs, August 20, 2020)

UNIVERSITY OF SAN FRANCISCO, a
California Corporation,

Defendant.

The Court conducted a bench trial on Plaintiff Kelly Gola’s Second and Fifth Causes of
Action in her operative First Amended Complaint, alleging violations of California Labor Code §
226(a) and - (e) and the Private Attorneys General Act (Labor Code § 2698 et seq.) based on the
alleged violations of Labor Code § 226(a). Prior to those proceedings, the Court conducted a
bifurcated bench trial on Defendant’s claim that various of Plaintiff’s causes of action were barred
by federal pre-emption. The Court entered Judgment on August 20, 2020, subject to further
proceedings on costs and attorneys’ fees.

Plaintiff Kelly Gola, the Class and Aggrieved Employees were represented by Julian
Hafnmond, Polina Brandler, and Ari Cherniak of HammondLaw, P.C., and Morris J. Baller, Of
Counsel to Goldstein, Borgen, Dardarian & Ho. Defendant University of San Francisco was
represented by Michael J. Vartain and Kathryn Burke of Vartain Law Group, P.C.

The Court now enters this Amended Judgment, Nunc Pro Tunc:

1. That Plaintiff Kelly Gola and the Class, as defined in the Amended Stipulation and Order for

[PEOPOSED]T AMENDED JUDGMENT
CGC-18-565018
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Class Certification, dated January 9, 2020, have judgment on her Second Cause of Action against
Defendant University of San Francisco in the sum of $1,621,600.00 for statutory penalties

for the Labor Code § 226(e) violations for the period of March 15, 2017 through January 3, 2020.!
2 That Plaintiff Kelly Gola, members of the Class, and the Aggrieved Employees, as

defined in Plaintiff’s PAGA Notice dated January 30, 2018, have judgment on her Fifth Cause of
Action, to the extent based on the violations alleged in her Second Cause of Action, against
Defendant University of San Francisco in the sum of $545,235.00 for PAGA penalties pursuant

to Labor Code § 2699(f)(2) for the period of January 30, 2017 through January 3, 2020. Of this
amount, 75% or $408,926.25 shall be paid to the California .Labor Workforce and Development
Agency (LWDA), and 25% or $136,308.75 shall be paid to Plaintiff Kelly Gola as an aggrieved
employee and the other Aggrieved Employees, pro rata based on the number of pay periods worked
between January 30, 2017;' and January 3, 2020.

3. That Defendant University of San Francisco have judgment against Plaintiff on her First
Cause of Action.

4, That Defendant University of San Francisco have judgment against Plaintiff on her Third

Cause of Action.

i That Defendant University of San Francisco have judgment against Plaintiff on her Fourth

Cause of Action to the extent it is based on violations alleged in her First and Third Causes of
Action, pursuant to the Ruling entered March 8, 2019.

6. That Defendant University of San Francisco have judgment against Plaintiff on her Fifth
Cause of Action to the extent it is based on the violations alleged in her First and Third Causes of
Action, pursuant to-the Ruling entered March 8, 2019.

7 That Defendant University of San Francisco have judgment against Plaintiff on her Fourth
Cause of Action to the extent it is based on the violations alleged in her Second Cause of Action, as
Plaintiff has abandoned the claim.

8. That Plaintiff Kelly Gola, as the prevailing party shall recover from Defendant University of

! The Statement of Decision contains an error; the correct dates are in this Amended Judgment.

[PrerosER] AMENDED JUDGMENT
CGC-18-565018
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San Francisco reasonable attorneys’ fees in the amount of $1,307,225.95, and statutory costs in the

amount of $21,510.23. Plaintiff’s requests for other costs are denied.

MAR 8= 2021
Dated:

-Wﬂ%ﬁ*‘-“%ﬁa sm— E:
Curtis E.A. Karnow
Judge of the Superior Court

Approved as to Form:

Julian Hammond

Attorney for Plaintiff

a8

Michhel Vartain

Attorney for Defendant

AMENDED JUDGMENT
CGC-18-565018
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CERTIFICATE OF ELECTRONIC SERVICE
(CCP 1010.6(6) & CRC 2.260(g))
I, DANIAL LEMIRE, a Deputy Clerk of the Superior Court of the County of San

Francisco, certify that I am not a party to the within action.

On MAR 8 = 2071 , I electronically served THE ATTACHED DOCUMENT via
File & ServeXpress on the recipients designated on the Transaction Receipt located on the File &
ServeXpress website.

Dated: MAR § ~ 2021

ichael Yuen, C

DANIAL LEMIRE, Deputy Clerk
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	IT IS HEREBY STIPULATED by and between Plaintiffs Dan Beck and Bienvenida Salazar (“Plaintiffs”) and Defendant University of San Francisco (“Defendant”) (hereinafter, collectively referred to as “Parties”), by and through their respective counsel of ...
	1. Plaintiffs may file a Third Amended Complaint to amend as follows:
	a. limit the Class Period to end on September 8, 2020, one day prior to the effective date of Labor Code § 515.7;
	b. limit the period of liability for purposes of the wage statement claim pursuant to Labor Code § 226(a), (e) to end on September 8, 2020; and
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	Respectfully submitted,
	HammondLaw, P.C.
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